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CASES 
ARGUED AND DETERMINED 


IN THE 


Supreme Court of the State ot Georgia, 
AT MILLEDGEVILLE, 


NOVEMBER TERM, 1868. 





Present—JOSEPH H. LUMPKIN, 
RICHARD F. LYON, | sooo 
CHARLES J. JENKINS, 





Aupert S. MANDEVILLE, plaintiff in error, vs. THomas W. 
DANIEL, sub-enrolling officer, etc., defendant in error. 


A person in the military service of the Confederacy, being employed as 


contractor for the transportation of the mail on a route more than ten 
miles in length, is exempt for the time being from military duty. 


Habeas Corpus. Tried before Judge Hutoutns, of the 
Western Circuit. Judgment against the petitioner, on the 
first September, 1863. 

The facts necessary for an understanding of the decision 
may be found in the opinion of the Court. 

MITCHELL and Jackson, for the plaintiff in error. 

DanirEv and Hitt, for the enrolling officer. 


By the Court.—Lumpxiy, CO. J., delivering the opinion. 


There is no dispute about the facts in this case, and the 
only question is whether a person in the military service of 
the Confederate States is competent to enter into a mail 


contract, and if he does so, and is accepted by the Post-office 
(599) 
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Department, knowing the facts, he thereby becomes exempt 
for the time being from military duty. 

The Judge before whom this case was tried held that the 
Postmaster General had no power to contract with a person 
to transport the mail, without a previous discharge by the 
War Department, and that, circumstanced as Mr. Mande- 
ville was, the claim of the War Department, being prior in 
point of time, had priority of right. 

The maxim referred to by the Judge, we apprehend, does 
not obtain in this case. It applies only where there are 
adverse rights or conflicting jurisdictions. Such is not the 
case here. For the Government, although administered 
through various departments, is nevertheless one. _ The Ex- 
emption Act embraces mail contractors, and ifthe Govern- 
ment permits one in the military service to bid for and obtain 
a contract for transporting the mail, it thereby exempts him, 
for the time being, from the performance of military duty. 
Who, but the Government, shall adjudge and decide its own 
necessities and interests ? 

It is said that the Act of Congress passed April 16, 1863, 
exempting mail contractors, does not apply where the con- 
tract has been obtained subsequent to enrollment; because 
the party, by enrollment, virtually becomes a member of the 
army, and that a release from the service is the nature of a 
discharge, which is not contemplated by the law. We can 
see nothing in the words of the Act which will justify this 
distinction. It would seem more plausible to insist that the 
words are to be interpreted in reference to the date of the 
Act, rather than to the time of actual enrollment. But in 
either view, the subsequent employment by the Government 
would seem to be a release, for the time being, of the party 
from his previous service. And such we understand to be 
the decision of the Confederate Courts. We know it to be 
of the District Judge for this State, and that, too, upon 


solemn argument. 
Let the judgment be reversed. 
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Tus SAVANNAH, ALBANY AND GuLF Raitroap Company, et 
al., plaintiffs in error, vs. Patrick K.Surens, et al., de- 
fendants in error. 


1. The Act of the Legislature, assented to on the 4th December, 1861, 
amendatory of the charter of the Savannah, Albany and Gulf Railroad 
Company, authorizing them ‘to extend their road from any point at 
or in the city of Savannah to the island of Tybee,’’ does not authorize 
them to extend their road into the city, in a direction differing from 
that to Tybee Island, and to lay their track through the entire length 
of one of the streets, with a grade requiring deep excavations and high 
embankments. 

2, The proper construction of that Act authorizes the Company to extend 
its road from some point on the road already built, “‘ at or in the city 
of Savannah,” with reasonable directness to the island of Tybee. 

8. Under the provisions of the charter of the city of Savannah, the Mayor 
and Aldermen have no power to grant to a railroad company the privi- 
lege of appropriating a portion of any street, from end to end, and by 
excavations, embankments, precluding all other uses of such portion. 

4, Where a proprietor of unimproved land, within the limits of an incor- 
porated city, lays out and dedicates a portion of it as a street, then lays 
off lots on said street, and, with a view of enhancing their value, sells 
them with the express stipulation that the street, on which they so 
abut, ‘shall be kept open to its full dimensions for all time,’’ if the 
city government accept the street, they take it encumbered with a trust 
in favor of the purchasers of said lots, and ‘their successors in title; 
and equity will enforce that trust, by enjoining the construction of any 
work materially obstructing the free use of such street, as originally 
projected and dedicated. How such dedication shall be made, and 
how proven? Query. 

The placing of a permanent obstruction in any street of an incorporated 

city, without proper authority to do so, creates a public nuisance, and 

Courts of Equity have power to enjoin such a work in progress, or 

about being commenced. 


ot 


Bill in equity, in Chatham Superior Court. Tried before 
Judge FLEMMING, at Term, 1863. 





The statement of the case will appear in the opinior of the 
Court. 


Law & Lovett and Tuomas E. Luoyp, for plaintiffs in 
error. 


H. R. Jackson, for defendants in error. 
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By the Court.—JENKInsS, J., delivering the opinion. 


The defendants in error, in their bill filed in the Superior 
Court of Chatham county, state that they own and occupy 
severally, improved lots on Randolph street, in the city of 
Savannah, and they allege as the grievance, in the course of 
perpetration, against which they pray an injunction, that the 
defendants, to-wit, “the Savannah, Albany and Gulf Rail- 
road Company, a corporation created by Act of the General 
Assembly, and Gazaway B. Lamar, of said county, by their 
agents, servants and laborers, are now changing the face and 
character of said street, are digging out excavations in some 
places to the depth of from twenty to twenty-five feet, are 
throwing up embankments in other places to the height of 
from twelve to fifteen feet, all in the centre of said street, 
throughout its entire length, from the Thunderbolt road to 
the Savannah river, so as entirely to prevent the passing and 
repassing across said street, so as greatly to impede the pass- 
ing to and fro along said street, so as to prevent the turning 
of vehicles in said street, so as greatly to impede and prevent 
the entrance and exit of vehicles into and from said lots, in 
short, so as to render said street entirely useless for the usual 
purposes of a street, for which purposes, and for which pur- 
poses alone, said Randolph street was originally designed, 
and in trust to secure which alone could title to the land 
which constitutes it, be rightfully vested in the Mayor and 
Aldermen of said city of Savannah.” 

Independently of the right which they, in common with 
all of the inhabitants of Savannah, and lot owners, have to 
the free and unobstructed use of the streets and thoroughfares 
of said city, they set forth a special equity in the premises, 
appertaining to them as owners of said lots, as follows: 

“And your orators further show unto your Honor, that 
Randolph street was not originally one of the streets of said 
city of Savannah, the title to which has always resided in the 
Mayor and Aldermen of said city, but that the land now 
constituting said street was formerly part and parcel of a pri- 
vate tract or tracts of land, which contained, with others, the 
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various lots hereinbefore described as now belonging to 
your orators, and that said land constituting said street, was 
set apart by Nicholas J. Bayard and others, then proprietors 
of said tract or tracts, to be for all time to come, a thorough- 
fare for the special use and convenience of the persons who 
might thereafter purchase or occupy said lots, and only as 
incidental to and consequent upon this primary object, for 
the general use of the public as a street, the said Nicholas J. 
Bayard and others, receiving no pecuniary compensation 
therefor from the said, the Mayor and Aldermen of said 
city, nor from any person whatsoever, but designing there- 
by to enhance the value, and to promote the sale of said 
lots; and your orators further show unto your Honor, that 
in consequence of the setting apart of said street as afore- 
said, the value of all the real estate fronting upon it, and 
of all the real estate contiguous thereto, and fronting upon 
or bounded by the streets running into said Randolph 
street, and all of which real estate was originally contained 
in the same tract or tracts of land, was in truth greatly en- 
hanced, and having been divided into lots, found a ready 
market; and your orators further show unto your Honor, 
that your orators thus became purchasers of the lots herein- 
before described as fronting upon and bounded by said Ran- 
dolph street, and also of other lots from the same tract or 
tracts contiguous thereto, with the full faith and understand- 
ing that the said street was indeed set apart, and to be kept 
open for all time, to the full dimensions laid down upon the 
maps, by which they were induced to purchase.” 

Upon the exhibition, to Judge Fleming, of the bill, 
properly verified, he granted a rule nisi, requiring the de- 
fendants to show cause why an injunction should not be 
issued against them as prayed. It does not appear, from the 
transcript, that the defendants had answered the bill at the 
time of the hearing. They, however, introduced as evidence, 
the affidavits of five citizens, who testify that they own lots 
fronting on Randolph street, and desire the extension of the 
Savannah, Albany and Gulf Railroad through it, as being 
now made, They also presented the affidavit of the presi- 
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dent, and one of the directors of the company, who depose 
that “the railroad projected by said company through Ran- 
dolph street, and in the process of construction, is contem- 
plated as a commencement of the extension of the road of 
said company to the island of Tybee, as authorized by the 
Act of the Legislature of the State of Georgia, assented to on 
the fourth day of December, 1861; and that it is a practica- 
ble and eligible route; and that in pursuance of said route the 
said company has had liberal offers made to it, of the right 
of way.” They also introduced the following ordinance: 


“ AN ORDINANCE to amend an Ordinance to grant a certain 
Right of Way to the Savannah, Albany and Gulf Rail- 
road Company, passed 11th December, 1857. 


SecTIon 1. Be it ordained by the Mayor and Aldermen of 
the city of Savannah in Council assembled, That the Savan- 
nah, Albany and Gulf Railroad Company be authorized to 
construct the track of their railroad from their depot twelve 
feet inside across Liberty street and the Thunderbolt road, 
into Randolph street, on the same level as the track now is 
within their depot—and through Randolph street at a grade 
of thirty feet to the mile at the head of Lamar’s Canal, pro- 
vided the city is held harmless by said railroad company 
against any suit or damages which may be brought against 
said city caused by the extension of said road. 

Sec. 2. And be it further ordained by the authority afore- 
said, That the requisitions of the Ordinance of 1857, rela- 
tive to securing the sides of the track with masonry, be sus- 
pended till two years after the close of the war, that the 
materials and work may be procured on reasonable terms. 

Sec. 3. All ordinances and parts of ordinances militating 
against this ordinance, be and the same are hereby repealed. 
Ordinance passed in Council, 11th February, 1863.” 


The complainants in rebuttal offered the affidavits of four 
citizens, who testify that “they think the excavations and 
embankments, along the line of the railroad being constructed 
upon Randolph street, will be a very serious injury and de- 
triment to the property in that quarter of the city, and more 
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especially upon the street itself, depreciating it in value, and 
greatly detracting from its enjoyment.” Also a certificate of 
P. K. Shiels (one of the complainants) that “Randolph street 
is but sixty feet wide, as laid down upon the map of the city 
of Savannah.” Also the following affidavits of certain of the 
complainants : 


‘“‘GrorGIA—CHATHAM CouNTY. 


“Personally appeared before me, Patrick K. Shiels and 
Henry Seltzer, who, being duly sworn, depose and say, that 
the railroad projected by the Savannah, Albany and Gulf 
Railroad Company through the City of Savannah, by way 
of Randolph street, is not an extension of said Savannah, 
Albany and Gulf Road towards Tybee Island, as authorized 
by the Act of 1861, but, on the contrary, that it is a clear 
perversion of the franchise granted them by that Act, to a 
wholly different object, in nowise contemplated by it; for 
that (first) there is a much nearer route to said island from 
the terminus of said railroad in the city of Savannah, than 
the one now pretended to be projected for that purpose, the 
point at the extreme northern end of Randolph street being 
quite as far, if not further, from Tybee Island than the said 
depot itself; for that (secondly) when said road shall have 
reached the head of Lamar’s Canal, to be continued in a direct 
line to Tybee Island, it must cross the entire low lands and 
marshes on the south side of the Savannah river, the latter 
being impassable for a railway, save at such enormous expen- 
diture of time, labor and money, as to place its construction 
beyond the reach of rational contemplation ; for that (thirdly) 
to reach Tybee Island, said road must cross St. Augustine’s 
creek, a navigable stream, over which it will be necessary to 
throw such a bridge as will not seriously interfere with the 
public right, and that the construction of said bridge, in legal 
form, upon a direct line from the head of Lamar’s Canal to 
Tybee Island, is a simple impossibility from the nature of the 
lowlands and of the marshes ; for thai (fourthly) the only fea- 
sible crossing-place from such railroad will be at Causton’s 
Bluff, to reach which from the head of Lamar’s Canal will 
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require that the track shall re-ascend the bluff which it will 
have descended by Randolph street at great labor and ex- 
pense, and that thus, while if it could be constructed upon 
a direct line from Lamar’s Canal, its entire course would 
present, in comparison with a direct line from the present 
depot, two sides of a triangle, in returning to that direct line 
at Causton’s Bluff it will have already made a segment of a 
circle ; for that (fifthly) not simply is the route from the depot 
of said railroad to Tybee Island more eligible, with an eye 
to the distance to be saved, but that upon that line there 
are causeways formerly used over the intermediate islands 
between Causton’s Bluff and Tybee, and from the depot to 
Causton’s Bluff is level upland, requiring little or no exca- 
vation and little or no embankment ; for that (sixthly) just 
prior to obtaining the Act of 1861, said Savannah, Albany 
and Gulf Railroad had purchased and do now hold a tract of 
land lying upon the southwest side of Thunderbolt road, and 
that’ said land was purchased for the purpose of constructing 
said road to Tybee'by that line, and that while said road to 
Lamar’s Canal was then also under contemplation, it was 
quite a different idea from the road to Tybee Island ; for 
that (seventhly) said road through Randolph street is de- 
signed and is now being constructed not to connect said 
depot with Tybee Island, but with the wharf property of 
G. B. Lamar, and that the liberal offers of right of way 
made to said company, should they carry their projected 
road to that point, have been made by the said G. B. Lamar, 
and by him alone, and made because the construction of said 
road to the head of his canal will greatly enhance the value 
of his property and enrich him, but that the gain to the 
road by said donation of said right of way, will in nowise 
set off the immense expenditure required for the construction 
of the track to said point and from said point to Tybee Island, 
whether in direct line or in zigzag line by the way of Causton’s 
Bluff. “P, K. SHrezs. 
“HENRY SELTZER. 
“Sworn to before me this 9th of May, A. D., 1863. 
“Wm. H. Buttoca, Clerk 8. C. C. C.” 


2? 








oT . 























MILLEDGEVILLE, NOV. TERM, 1863. 607 
~The Savannah, Albany and Gulf R. R. Company vs. Shiels. 








“GzorGIA—CHATHAM Counry. 

“Personally appeared before me, Patrick K. Shiels, Henry 
Seltzer, and Patrick Gleason, who, being duly sworn, depose 
and say that they are acquainted with the ownership of the 
lots upon Randolph street, and that the complainants, with 
others, who do not consent to the passage of the railroad 
through that street, hold upon it a front of twelve hundred 
and eighty-five feet; that all of the lots making up this 
length of front, save three, are improved, having upon them 
dwelling houses ; that there are no other improved lots upon 
the street except the one owned by Mr. G. B. Lamar, one 
owned by Mr. Hiram Roberts, and some two or three lots be- 
longing to negroes and held in trust for them by Mr. John N. 
Lewis; that Mr. Seaborn A. Jones’ property upon that 
street lies open and unimproved ; that such is the case with 
all of Mr. Lamar’s, save the lot above referred to, and that 
his (Mr. Lamar’s) is mostly swamp and creek land, and never 
laid off or returned as city lots;.and that Mr. Andrew Low 
owns no lot upon the street, his interest being simply in a 
flour mill constructed upon piles driven into the swamp at 
the end of Broughton street ; and that Mr. Hiram Roberts 
bought the lot ...... only recently, and, as deponents verily 
believe, to remove an obstacle to the construction of the 


railroad through that street. 
“P. K. SHIELS, 


‘Henry SELTZER. 
“’P, GLEASON. 


“Sworn to before me this 9th of May, A. D., 1863. 
‘Wm. H. Buttocg, Clerk 8. C. C. C.” 


After hearing, the Chancellor granted the injunction, on 
the ground that the work in progress, when completed will 
entirely obstruct sixteen feet of said street in its centre, and 
throughout its entire length, leaving between the railroad 
and the curb-stone on each side a space of but twelve feet, 
which is insufficient for vehicles to turn in, or to pass each 
other, and which is an unreasonable abridgment of the ease- 
ment in a street of the public. It is intimated, however, 
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with sufficient distinctness, that were there left on each side 
sufficient space for such turning and passing of: vehicles, the 
abridgment of the public easement, would not have been con- 
sidered unreasonable, and the consent of the Mayor and 
Aldermen would have legalized the appropriation. 

Toso much of the ruling of the Chancellor, as allowed 
the injunction, the defendants below excepted : 

Ist. Because his Honor erred in deciding that the Mayor 
and Aldermen of the city of Savannah, and the Legislature 
of the State of Georgia combined, have not the power to 
grant to the said Savannah, Albany and Gulf Railroad, the 
right of running the track of said road through Randolph 
street in the city of Savannah, under the circumstances stated 
in said bill, and the fact that by an ordinance of the city ten 
feet are allowed for porticos and sidewalks, leaving but twelve 
feet for the passing of vehicles, 

2d. Because his Honor erred in deciding that the construc- 
tion of the railroad through Randolph street was an unrea- 
sonable abridgment of the easement in said street, to which 
the public are entitled, and such as cannot be authorized by 
the Act of the Legislature and the Ordinances of Council. 

3d. Because his Honor erred in deciding that the limited 
space in Randolph street for the passage of vehicles was pro- 
duced by the construction of the railroad through said street. 

4th. Because his Honor erred in deciding that the con- 
struction of said railroad through said street creates a nui- 
sance. 

5th. Because his Honor erred in granting the injunction 
on the foregoing grounds. 

Law & Love Lt, 
Tuos. E. Luoyp, 
Attorneys for Plaintiffs. 


We deem it unnecessary to consider the exceptions seriatim. 
We are not by any means satisfied, from the terms of the Act 
of the Legislature, approved 4th December, 1861, that that 
body granted or intended to grant to the company the privi- 
lege of constructing their road through any street of the city, 
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in the manner it is being done, nor, indeed, in any manner, 
by longitudinal intersection. It is not pretended that there 
js either in the original charter, or in the Act of 1861, any 
express grant, authorizing such intersection. But it is said, 
that the latter authorizes it “by necessary implication,” when 
it authorizes the extension, “from any point at or in the city, 
to Tybee Island.” ‘The argument is, that the company is 
not restricted in this extension to their depot, or to any point 
on their road, as the terminus a guo—but that it may make 
any point in the city that terminus. And the right to do 
that, involves the right to connect that starting point for 
Tybee, with their depot; otherwise the line of road to Tybee, 
would not be an extension, but an independent road. Let 
us see to what this construction would lead. The present 
depot of the company is near the eastern boundary of the 
city, and Tybee Island is east of the city. By this construc- 
tion of the Act, they would be authorized to select a point, 
in the city, most remote from their depot, as the terminus 
a quo of the Tybee extension ; to traverse, (going west- 
wardly) the entire breadth of the city, coursing along any 
number of streets and lanes, through any number of public 
squares, or through Forsyth Park, so as to connect their 
depot with that terminus, and thereby preserve the exten- 
sion character of the new work ; again to traverse any num- 
ber of streets, lanes and squares, through the entire breadth 
of the city, to obtain an eastern outlet to Tybee, which was 
just at hand before leaving their depot. I cannot think 
that this «construction will commend itself to the favor of 
any serious, unprejudiced inquirer after legislative intention. 
What was the subject of this legislation? The extension, 
to a definite point, of a railroad already constructed. Now 
the fair presumption is, that the Legislature contemplated, 
an extension, on the nearest eligible line—eligible, I mean, 
with reference to facility of construction, not to the attain- 
ment, by indirection, of objects not specified in the charter. 
The evidence does not disclose any fact from which we may 
infer that there exists, on the direct line from the point of 
the present terminus, to Tybee, any obstruction to over- 
VoL, XxxIx—39, 
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come or avoid, which it is necessary first to enter the im. 
proved portion of the city, and appropriate a street, or any 
portion of a street, in its entire length. Indeed, the un. 
controverted evidence is, that “there is a much nearer route 
tosaid island, from the terminus of said road in the city of 
Savannah, than the one now projected for that purpose,”’ It 
is also. represented, that the construction along the nearer 
route, would be more easy, and cheaper than along the ge. 
ected route. But it is insisted that this presumption of 
legislative intention, is rebutted by the express words of the 
charter, viz: that the company be “authorized to extend 
their road from any point at or in the city, to the island of 
Tybee.” We have shown to what consequences this con- 
struction would lead. Let us now inquire, whether or not 
these words are susceptible of any other construction, en- 
tirely consistent with the general intention, and still avoid- 
ing a grant of privilege so latitudinary, and so liable to 
abuse. 

When it is considered, that the object of the amendment 
of the charter was, the extension of a-railroad already con- 
structed, and having a terminus within the city, to a desig- 
nated place, it would seem to me very clear, that the Legis- 
lature meant by the words used “from any point (on said 
road), at or in the city, to Tybee Island.” That is to say, 
if it be desirable so to do, the company may make their 
present terminus, the starting point of their extension ; but 
if there be any other point on said road, at or in the city, 
more eligible for said starting point, that may be adopted. 
The idea of extension, which is inseparable from the new 
grant of privilege, in my view, fixes the terminus a quo of 
the road to be built, on the line already constructed. To 
select a point in the city, not upon it, as the terminus a quo, 
would be to make the proposed road to Tybee, not an ex- 
tension, which the Legislature manifestly intended, but an 
independent road, which they certainly did not intend. The 
counsel for plaintiffs in error felt this, and to escape the 
dilemma, they argue thus: “The charter permits us to 
select any point in the city, as the terminus a quo of the 
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road to Tybee ; we have selected the head. of Lamar’s Canal 
as that terminus, but that is not on our present road—it, is 
quite remote from it ; and jin order to preserve in the new 
yoad the character, of ‘eatension,’ we have, by necessary im- 

lication, authority to connect the head of Lamar’s Canal 
with the present road. Hence our authority to appropriate 
a portion of Randolph street.” The obvious reply. is, the 
company have some latitude in the selection of their termi- 
nus a quo, for Tybee; but that latitude is limited by the 
character of “extension,” which they may not. throw off. 
This is deemed a sufficient reply to the argument of counsel, 
which was framed to relieve them from the presumption that 
the Legislature intended their extension should pursue with 
reasonable strictness, the nearest route to the terminus ad 
quem. This presumption rests upon the fact, that, the 
nearer a railroad approximates to a right line, between its 
termini, the less will be its interference with private rights, 
and this desideratum the Legislature is supposed to connect 
with the principle, that. private right, and must yield. to 
public interest. 

Thus it will be seen, our construction of the Act of 1861, 
authorizing the extension of the Savannah, Albany and Gulf 
Railroad to the island of Tybee, is that the Legislature intend- 
ed, first, that the starting point should be some point on the 
road, already constructed, “at or in the city of Savannah;” 
and, secondly, that the course should be laid thence, with rea- 
sonable directness to Tybee Island. This would render the 
longitudipal intersection of any street unnecessary, and our 
conclusion is, therefore, that they did not intend to grant 
that privilege. If we be right in this, the implication 
claimed by the plaintiffs in error fails. 

Wego further. If resort be had to implication, it will be 
found adverse to the claim of the company. The third sec- 
tion of the Act of 1861 provides ‘ that at the crossings made 
by the company, of any way of travel or commerce, whether 
on land or water, the said company shall construct such 
adequate works as will leave the same free to the unob- 
structedenjoyment, and use, of all persons.” A street of a 
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commercial city is a way of travel and commerce. Yet, in 
the Act there is no safeguard provided against undue ob- 
struction, in case of longitudinal intersection of a street—no 
limitation of the breadth of ground to be occupied in it, or 
of the grade to be adopted—no provision for occasional 
crossing, from side to side, of any street so intersected. To 
our minds, this is suggestive that the Legislature contem- 
plated no such intersection, as necessary to the proposed 
extension. In the Mayor vs. The Macon and Western Rail- 
road company, (7 Ga., 221,) this Court held that, “in the 
construction of statutes, in derogation of common right, and 
in favor of corporations or particular persons, care should be 
taken not to extend them beyond their express words or 
clear import.” 

In The Justices of the Inferior Court, etc., vs. The Griffin 
and West Point Railroad company, (9 Ga., 475,) it was de- 
cided that “a grant to an individual or a company, which 
is in derogation of common right, is to be strictly construed, 
Even where there is ambiguity in a charter, as to the ex- 
tent of the powers conferred, the doubt shall operate in 
favor of the public, and against the grantee.” And again, 
‘“‘a plank-road company, under authority to construct a 
plank-road between two designated points, have no right to 
appropriate to that purpose the whole of a public highway, 
without express authority in their charter.” And again, 
‘‘ where the charter authorizes the company to locate their 
road upon any part of a highway where it becomes necessary 
so to do: Held, that in such a grant the Legislature did 
not intend that they should be authorized to appropriate 
the whole course of any highway.” It will be observed, that 
in the case last quoted the charter authorized the company 
to use any part of a highway “whenever it shall become 
necessary.” Yet, the Judge of the Superior Court having 
refused an injunction to restrain them from using a highway 
throughout its entire course, this Court, on appeal, reversed 
his decision, and sustained the application for injunction. 

In The Inhabitants of Springfield vs. The Connecticut 
River Railroad Company, (1 Am. Rev. Cases, 572,) which 
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was a case of application for an injunction against the ‘use 
of a railroad, already constructed longitudinally through a 
street of an incorporated town, the Court says, on page 578, 
“Ags no company or persons have authority to lay outa rail- 
road, except so far as such power is conferred by the Legis- 
lature, the Court are of opinion, that, by a grant of power, 
by legislative act, to lay out a railroad between certain ter- 
mini, where the precise course and direction are not. pre- 
scribed, but are left to the corporation, to be located between 
the termini, no authority is given, prima facie, to lay such 
road on and along an existing public highway longitudinally ; 
or, in other words, to takethe roadbed of such highway as the 
track of their railroad.” 

Fully satisfied that the Act of 1861 does not grant to the 
Savannah, Albany and Gulf Railroad: Company authority 
to appropriate to their own exclusive use a broad belt. of 
Randolph street, throughout its entire length, we pretermit 
all discussion of the power of the Legislature to make such 
grant, When the power shall have been exercised, and our 
judgment upon it invoked, we will give it our earnest con- 
sideration, but not sooner. 

But it is insisted that the Mayor and Aldermen of Savan- 
nah have, in subordination to the Legislature, control over 
the streets of the city, and have granted to the plaintiffs in 
error the contested privilege. They argue, that the Legis- 
lature having authorized them to extend their road to the 
island of Tybee, and the Mayor and Aldermen having granted 
them the ‘privilege of extending along Randolph street, as 
they are now doing, their right to do so is perfect. They 
analogize it to the ordinary restriction of the right of way in 
railroad charters, inhibiting the grantees from invading 
dwellings and yard enclosures, which say they, although 
prohibited, may be done by consent of the proprietors. This 
involves an inquiry into the powers of the Mayor and Alder- 
men, in the premises; and I remark, that to make the 
analogy perfect, it must appear that the Mayor and Alder- 
men are invested with the absolute, unqualified fee in the 
streets. The question here arising has a double aspect. It 
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is alleged in the bill, and not controverted, that Randolph 
was not originally a street of the city, but was laid out and 
dedicated to that use by the then proprietors of the land, 
with the motives and for the purposes set forth in the bill 
Our learned brother in the Court below considers it a public 
street, to which the public generally, and the city authori- 
ties especially, bear the same relation as to the streets laid 
out in the original plan. 

What, then, are their powers over the streets generally? 
In the ‘charter of the city granted May 1, 1760, we find the 
following clause: “That the common appertaining to the 
said town, [here are stated the boundaries,| including all 
the squares, streets, lanes, and passages, described in the 
plan of said town, in the Surveyor General’s office, and have 
been accustomed, or made use of, by the inhabitants of said 
town, shall be and continue the common property of the in- 
habitants of said town, and shall not be aliened, or granted 
away, for any purpose whatsoever, than by Act of the Gen- 
eral Assembly.” Commissioners were appointed to carry 
that Act into effect. The Act, I believe is regarded as the 
original charter of the city of Savannah, improved by subse- 
quent enactments. ‘ “ By the Act of 1787, a President and 
Wardens were to be chosen, who were empowered to make 
by-laws and regulations for the government of the town, and 
to lay assessments and taxes, etc.” 

By the Act of 1789 the town is named and styled “the 
City of Savannah ;” a Mayor and Aldermen are directed to 
be elected, and who are declared to be a hody corporate and 
politic, with power of acquiring and holding real and per- 
sonal property for the use and benefit of said city. 

At page 342 of R. M. Charlton’s Reports there is a decis- 
ion, made in 1830, by one of our most learned and accom- 
plished Judges, (no stranger to the case at bar) in which this 
subject is reviewed, and from which are taken the above ref- 
erences to the Acts of 1787 and 1789. In that case the fol- 
lowing points seem to have been decided : 

1, That by the Act of 1760, ihe titles to the streets, lanes, 
squares, etc., of the city passed irrevocably from the sover- 
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eign power, with a restriction or limitation as to the grantee’s 
ower of alienation. 

2. That there was created by that Act no body-politic or 
corporate capable of taking and holding lands, 

3. That the title to the property, before enumerated, passed 
to the lot-holders, not as individuals and tenants in common, 
(because this would be destructive of the very end and object 
of the grant, since each one would be entitled to a partition) 
but in their collective and aggregate character, as a corpora- 
tion sub modo. 

4, That the Act of 1787 made the president and wardens, 
elected under it, a body-politic and corporate, in whom, by 
operation of law, the title to the property granted to the lot- 
holders, in their aggregate character and for their public use 
and enjoyment, became vested. 

5, That when, by the Act of 1789, the town was regularly 
incorporated, this public property became, by like operation 
of law, vested in the artificial person thus legally constituted. 

6. That it is so vested with this limitation that “the cor- 
poration cannot alien or grant the public property for purposes 
different from the object of its original appropriation.” 

Reviewing this legislation, with an eye to intention, and a 
purpose to adopt the construction best calculated to effeet it, 
I incline to accept the conclusions of the learned Judge who 
pronounced this opinion. The three Acts are in pari mate- 
ria, and must be construed together. There being nothing 
in the two latter to abrogate or qualify the prior limitation 
upon the power of alienation stated in the sixth point, (which 
isa literal quotation from the opinion) that imitation re- 
mains in full force. 

Now, what have the Mayor and Aldermen done? They 
have granted away sixteen feet, in breadth, throughout its 
entire length, of Randolph street, to a corporation, for the 
purpose of laying a railroad track from a higher to a lower 
point, at a grade of thirty feet to the mile. The result (in 
perfect consistency with the grant) is, that on certain portions 
of the line sixt@n feet have been or are being excavated to 
the depth of twenty to twenty-five feet; and on other por- 
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tions, have been or are being covered by an embankment 
twelve to fifteen feet high. Thus has this portion of the 
street been obliterated as street. 

On the supposition that the corporate existence of the rail. 
road company will expire with the limitation in its original 
charter, and the portion of the street thus disposed of revert 
to the prior owners, (the most favorable contingency for the 
inhabitants) the result will be that two or three generations 
will have been deprived of their easement in, or (to adopt the 
language of the charter,) “the accustomed use of,” that por- 
tion. But in another view, upon the hypothesis that the - 
charter of the company will be renewed from time to time, 
(much the most probable result) that portion of the street 
will have been granted away forever. We speak of it as 
granted away, because it is not only appropriated to, but 
authorized to be either removed, or buried, by the corpora- 
tion. If the object be carried out, that belt of the street 
will be as effectually gone as if by a convulsion of nature’a 
chasm had opened, and so much of the street had sunk into 
the bowels of the earth. It is not enough that certain por- 
tions of the street remain to bear its name, or to serve an 
imperfect use ; for the prohibition was designed to preserve 
as well the aliened as any other portion. It is no answer to 
say that, in an enlarged view, the street in its altered state 
will subserve in a much higher degree the purposes of travel. 
and transportation ; for we are now discussing the validity 
or legality of the grant in virtue of which the improvement 
is to be wrought. Courts can never adopt the unsound 
ethical maxim, that “the end sanctifies the means.” 

The case is very different from the laying of a railway 
upon the surface of a street, so that, except at the instant 
of the passing of a train, vehicles, and horsemen, and foot- 
men, may pass freely in and across the street. In that case, 
the street remains, is open, free. In that case, a new use is 
made of the street, without abridging its ancient use. This 
may fall within the proper range of municipal regulation, and 
we must not be understood as holding that tHe grant of such 
a privilege would transcend the powers of the Mayor and Al- 
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dermen. No case similar to this has been cited in the argu- 
ment, and we know of none such. The case of Hamilton 
vs. The New York and Harlem Railroad Company (9 Paigis 
§. C. Reports, 170,) is certainly very different. There the 
company had express authority from the Legislature, and 
there “‘ the track (says the Court) is laid upon a level with 
the surface of the pavement, leaving the whole street per- 
fectly free for the passage of carts and carriages of every 
description for the whole width thereof, except at the mo- 
ment when the railroad cars are passing upon the track in 
the centre of the street.” I have not access to 7th Barbour, 
containing Drake vs. The Hudson River Railway, but Red- 
field refers to it in support of this proposition: ‘‘A railway 
may use the public streets fur their vehicles, by license from 
the city authorities, when such use does not unreasonably 
abridge the public use of such streets for other purposes.” 
If this be the ruling, it is no authority for the plaintiffs in 
error in this case. I infer that there, also, the track was on 
a level with the street. 

I am satisfied that no case can be found in which the 
Courts have sanctioned the thorough and entire exclusion of 
the public from the use of a continuous belt of a street, from 
end to end, with such a provision in the municipal charter 
as exists in this case, solely upon a grant from the municipal 


authorities. Were there such, the well established reputa- 


tion for learning and research, of the distinguished counsel 
for the plaintiffs in error, would have ensured it adduction. 

If it be said that there is in this case no alienation of the 
street, or any portion of it, the reply is, first, that although 
not a technical alienation, it is such a disposition of the land, 
as authorizes its exclusive appropriation, its removal to a con- 
siderable depth—or its covering with superincumbent earth 
to a considerable height, accomplishing all the public detri- 
ment of formal alienation, for an indefinite time, perhaps for 
all time. Secondly, it is a grant of privilege, embracing au- 
thority to remove the land itself, which is literally in the 
language of the charter, “granting away” a portion of the 
street. In any view, it creates a public nuisance. 
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The case of the Mayor and Council of Columbus vs. Jaque 
et al., (30th Georgia Report 506) is in point. The obstrue- 
tion proposed to be placed in the street, was different, and 
the restriction in the charter of the city was different ; but a 
comparison of the cases will show clearly, that the legal prin- 
ciples applied by the Court, in that case apply with aug. 
mented force to this. 

In each case, the proposed work amounted to a diversion 
of a portion of a street, from customary use and enjoyment 
by the inhabitants, and created a nuisance. Each case turns 
upon the question of power in the city government. 

See also the State of Alabama vs. The Mayor and Alder- 
men of Mobile, 5 Porter, 279. 

Thus far we have considered the case in the aspect most 
favorable to the plaintiffs in error; we have treated Ran- 
dolph street as having no gnore sacred character than any 
other street of the city. But are not the peculiar equities set 
forth in the bill, deserving the protection of the Court of 
Chancery ? It is true, that upon a final hearing,on an issue 
made by the pleadings, as to their existence, we should in- 
cline to require higher evidence on the point. 

It neither appears that there was, nor that there was not, 
any dedication of this ground as a street by deed to the 
Mayor and Aldermen upon certain trusts. Nor does it ap- 
pear that in the conveyances of N. J. Bayard and others, to 
the purchasers of lots abutting on Randolph street, there 
were covenants assuring to them, the perpetual use of the 
street as laid out. There are no exhibits of any documents. 
But the allegations are very distinct and positive, and amount 
to this—that the dedication of Randolph street, was designed 
to promote the sale and enhance the price of the lots, and had 
that effect—that this effect, was the result of an assurance 
that the street was set apart, and to be kept open, for all time, 
to its full dimensions—and consequently that the complain- 
ants in the bill, who are the purchasers, or their successors, 
in title, paid the price of the dedication, upon the faith of 
that assurance. 

The defendants below, neither answered the bill, swearing 
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off this equity, nor offered aliwnde evidence refuting it. 
Those allegations therefore were uncontroverted, and for the 
purposes of the hearing, were properly taken as true. Is 
there no equity arising from them to support an injunction, 
pendente lite? May not a municipal corporation take a con- 
veyance or receive a dedication of land, upon trusts, entire- 
ly harmonizing with, and promoting the general design of 
their creation. 

We have seen, that there is a perfect coincidence between 
the trusts set up in this bill, and the charter powers of the 
Mayor and Aldermen over the ancient streets of our vener- 
able emporium. 

We remark here, on this branch of the subject, that the 
equity of the complainants, is not at all affected by the will- 
ingness, or even the desire of other owners of lots abutting 
on the street, and having the same, or similar equities, to 
have the work in progress completed. They may have other 
interests, which will be so far promoted, as to more than 
compensate for injury resulting from this serious abridgment 
of their easement in the street. 

The cases cited from 7th, 9th and 30th Georgia Reports, 
and from 5th Porter, fully establish the jurisdiction of Chan- 
cery to relieve, by injunction, in such cases—and the two last 
mentioned, fix upon such obstructions, in the street of an in- 
corporated city, the character of public nuisance. Authori- 
ties on both points might be multiplied, were it deemed 
necessary. 

It will be perceived, that we not only sustain the judg- 
ment below, granting the injunction, but go further, holding 
that the complainants would be entitled to it, even though 
there were room allowed on each side, between the railroad 
and the curb-stone, for vehicles to turn in, or to pass each 
other. We express this opinion, not only because the argu- 
ment covered the whole ground, but because the Chancellor 
and the counsel on both sides seemed to desire it. 

The judgment is affirmed. 
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James M. BuLuarp and Witiiam P. Farrar, adminis- 
trators, etc., of ABEL FARRAR, deceased, plaintiffs in error, 
vs. MARY Farrar, ReBecca FarrRArR, Lucy ANN Far- 
RAR, ABEL FARRAR and WILLIAM FARRAR, defendants 
in error. 


F., made the following will, to-wit: ‘‘That all my estate be kept to- 
gether during the widowhood of my beloved wife, Martha, and minori- 
ty of my children; in case the widow should marry and the children 
as they become of age, or the day they are married, shall draw one- 
sixth of the estate as appraised, except twenty-five per cent. of each 
share, which shall remain undistributed until the youngest child shall 
become of age, at which time an equal and entire division of the whole 
estate shall take place. It is also my will that the children shall be 
raised and well educated from the proceeds of my estate:’’ Held, 
That a bill filed by the administrators asking leave to sell the land and 
re-invest the proceeds in other lands or negro property, or some other 
safe investment, should be entertained: Provided, the necessities of 
the estate require such change, and that it is neither in violation of the 
terms of the will nor the intention of the testater to do so. 


Bill in Equity, in Putnam Superior Court, and decision by 
Judge Iverson L. Harris, at September Term, 1863. 


Abel Farrar executed a will in due form of law, and ap- 
pointed his wife, Martha Farrar, executrix, and W. W. Oneal 
executor, thereof. After the testator’s death, the will was set 
up, and letters testamentary issued to the executrix and exe- 
cutor named. ‘fhe will was very short, and simply directed 
that the estate of the testator should be kept together during 
the widowhood of his wife, and the minority of his children, 
to-wit: Rebecca, Mary, Lucy Ann, William and Abel. The 
will also provided that in case the widow should marry, and the 
children as they should become of age, or marry, they should 
each draw one-sixth of the estate as appraised, except twenty- 
five per cent. of each share, which was to remain undistribu- 
ted until the youngest child attained majority, at which time 
the whole estate should be equally divided. The will further 
directed that the children should be raised and well educated 
from the proceeds of the estate, which consisted of a tract of 
land badly worn and unproductive, stock and necessary outfit 
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for a farm, and a number of negroes, of which eight were 
working hands. 

Some time after the testator died, the widow married and 
drew three-fourths of one-sixth of the estate, which reduced the 
means of supporting and educating the children to that extent. 
Afterwards, the widow and her husband both died and left 
the family without a head, and the management of the estate 
was left to administrators with the will annexed, to-wit: 
James M. Bullard and William P. Farrar. 

In process of time, it became a demonstrated fact that the 
proceeds of the estate, in its then form, was insufficient to 
support and educate the children as the testator desired and 
designed ; whereupon the administrators filed a bill invoking 
a construction of the will, and direction as to its execution 
in the emergency stated, and under the circumstances detailed. 
The bill prayed, that the land might be sold, and the proceeds 
invested in more productive land, upon which the slaves 
could be profitably employed, or that the land be sold and 
its proceeds be invested in some other safe form, and that the 
slaves be hired out, to the end that the testator’s wishes as to 
his children might be effectuated, or that the Court should 
give such other direction to the case as the facts and circum- 
stances would justify and demand. 

Upon the case presented, the presiding Judge charged the 
jury, that the prayer of the bill, if granted, would violate the 
intentions of the will, and would, in effect, be making a will 
for the testator. 

The jury decreed accordingly, and error is assigned upon 
the charge and the decree. 


WINGFIELD, for plaintiffs in error. 





, for defendants in error. 
By the Court.—Lumpxin, C. J., delivering the opinion. 


What is this will? That the estate be kept together for the 
maintenance and well education of the children of the testator 
—not that the negroes be kept on the land whereon the testator 
lived and died. He never mentions either land or negroes, 
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but. directs that his estate be kept together, whatever form it 
might assume. That is, that it be not subdivided amongst his 
legatees at his death, and thus obviously to effectuate the par- 
amount purpose of the testator, namely: raising and educat- 
ing his children, Well, it turns out in the course of time, 
that the estate kept together as the testator left it, under the 
best management, will no longer support the family—only 
twenty acres of the land fit for cultivation—and that, in the 
language of one of the witnesses, not always to be “counted on,” 

What is to be done? What course can be pursued but the 
one adopted by the administrators in this case? Go into a 
Court of Equity, and ask the direction of the Chancellor to 
advise the parties, and if the proof shows the necessity of in- 
tervention, direct the jury to decree that the land be sold and 
the proceeds be re-invested in better land, or in some other - 
fund, and the negroes be hired out, for the purpose of carry- 
ing out the paramount purposes of the testator. And, should 
it be absolutely necessary, take a part of the corpus of the pro- 
ceeds to maintain and educate the children. For this is a 
literal compliance with the language of the will: “It is also 
my will that the children shall be raised and well educated” 
—not from the annual income, profits, or products of his 
estate, but “from the proceeds of the estate.” 

We see no serious difficulty in this case. 

Let the judgment be reversed. 
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Davip M. Yancey, plaintiff in error, vs. Tor New Man- 
CHESTER MANUFACTURING CoMPANY, defendant in error. 


No judicial interference is allowed under the income tax imposed by the 
Act, approved April 18, 1863, for the support of indigent widows and 
orphans of soldiers who have died or been killed in the service of this 
State or of the Confederate States, etc. 


Injunction, decided by Judge FEATHERSTONE, at Camp- 
bell Superior Court, October Term, 1863. 
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This was a bill filed by the New Manchester Manufacturing 
Company against David M. Yancey, Tax Collector, to enjoin 
the callection of what complainants alleged was an unjust and 
illegal assessment of taxes. The Supreme Court decide the 
case upon a legal question, and if is not therefore necessary 
to detail the charges of the bill. 


N. J. HAmmonp, Solicitor General, for the plaintiff in error. 


Irwin & BUTLER, for the defendant in error. 


By the Court—Lumpxin, C. J., delivering the opinion. 


It has been intimated, not seriously argued, that the new 
State Constitution guarantees the right to every citizen to 
enter the Courts of justice for any and all purposes; and it 
is true that amongst the fundamental principles set forth in 
the first article of that instrument, “the right of the people 
to appeal to the Courts shall never be impaired.” Butit will 
be remembered that since the passage of the General Tax 
Law of 1804, the right to invoke the judiciary to interfere 
with the collection of taxes, never existed. By the twenty- 
sixth section of that Act it is declared that no replevin shall 
lie or any judicial interference be had in any levy or distress 
for taxes under that law, but that the party injured be left to 
his own proper remedy in any Court of law. Cobb’s Digest, 
1051. This law remained of full force when the new Con- 
stitution was adopted ; and the framers of the Code, some 
of whom were prominent members of the Convention that 
drafted the new Constitution, showed their understanding of 
the true meaning of the provision I have quoted by inserting, 
or rather re-enacting in almost the same language, the clause 
in the Act of 1804. Section 5,115 of the Code declares 


“that no replevin shall lie or any judicial interference be had 


in any levy or distress for taxes under the provisions of this 
Code, but the party injured shall be left to his proper reme- 
dy in any Court of law having jurisdiction thereof.” In fact, 
independent of any statutory provision, the undisturbed col- 
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lection of the revenue is absolutely necessary to the existence 
of a State. 

Is this a revenue tax? We understand by revenue the 
annual produce of taxes, excise, customs, duties, etc., which 
a nation or state collects and receives into the treasury for the 
public use. 

The Act of 1863 is declared to be “in addition to the one 
and one-half millions of dollars raised under the General 
Tax Act.” It is to be paid into the State treasury and ap- 
portioned and distributed by the Governor among the coun- 
ties of the State according to representative population ; the 
amount to be paid to the Justices of the Inferior Courts, or 
their order, for the support of indigent widows and orphans 
of deceased soldiers, ete. See Pamphlet Acts, 177,178. And 
it constitutes no objection to the law that the proceeds of this 
income tax are appropriated to a specific object. If so, fifty 
or more of the tax acts of this State could not abide the test. 
Is it not the duty of the State to provide for the support of 
indigent widows and orphans of soldiers who have died or 
been killed in the public service, or the families of those who 
may be in that service? of indigent soldiers who may be 
disabled by wounds received in the public service, from sup- 
porting themselves? And shall the collection of the tax 
levied for this humane and highly praise-worthy purpose, be 
delayed or interfered with by the judiciary, any more than 
a tax imposed for various other definite objects, not one of 
which is more commendable ? 

To our apprehension the case is free from doubt or diffi- 
culty. The judgment of the Court below, granting the writ 
of injunction, must be reversed and the injunction dissolved. 

Let the judgment be reversed. 
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Harvie C. CUNNINGHAM, plaintiff in error, vs. Davia L. 
CAMPBELL, et al. defendants in error. 


1, The Congress of the.Confederate States have the power, under the 
Constitution, to authorize and direct, by statute, the accumulation of 
supplies for the future use of the army, by impressment, whenever they 
cannot be procured at fair prices by purchase; provided, that, by the 
game statute, provision be made for prompt and just compensation. 

9, The scheme provided for assessing compensation in the fifth section of 
‘‘an Act to regulate impressments,’’ passed 26th March, 1863, is notin 
compliance with the limitation of the power in the last:clause, sixteenth 
paragraph, ninth section, first article of the Constitution. And proof 
that compensation was tendered as assessed, in a schedule previously 
made by commissioners, according to said fifth section of the Act, is 
not sufficient evidence of a tender of just compensation. 

3, In such a case, in the absence of other evidence that the price tendered 
was ‘‘just compensation ;” and especially (as in this case) with proof 
that it was not so, the impressment cannot be suStained. 

4, In case of disagreement between the impressing officer and the owner, 
just compensation should be ascertained by the appraisement of the 
property impressed, at the time and place of impressment by appraisers, 
fairly and impartially appointed. 

5. Where private property has been impressed, under a statute which 
does not make provision for just compensation, the officer will be held 
to have taken it by violence, without lawful warrant or authority, and 
a proceeding by possessory warrant under the 3932d section of the Code 
of Georgia, is an appropriate and adequate remedy. 


Possessory Warrant, decided by Judge LocHRans, Ist 
September, 1863. 


The statement of the case will appear in the opinion of the 
Court. 


E. A. Nisper and A. Iverson, for plaintiff in error. 
C. B. Coe and B. Hitt, for defendants in error. 


By the Court.—JENKINS, J., delivering the opinion. 


At Macon, on or about the Ist day of June, 1863, H. C. 
Cunningham, Assistant Commissary of the Confederate States 
for the District of Georgia, seized certain parcels of sugar, 
severally owned and possessed by Collins & Lewis, Singleton 
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& Collins, and David L. Campbell, under an Act passed by 
the Congress of the Confederate States, to regulate impress- 
ments. Compensation for said sugars was tendered by the 
impressing officer to the owners, at the price of seventy-five 
cents per pound, specified in a schedule arranged and pub- 
lished in advance by commissioners appointed for the State 
of Georgia under the 5th section of the Act, and declined, 
About the Ist of September following, these parties applied 
for and obtained from the Hon. O. A. Lochrane, Judge of 
the Superior Courts of the Macon District, possessory war- 
rants, under sections 3932 to 3939 inclusive, of the Code, 
These warrants having been executed by bringing before 
Judge Lochrane the said Cunningham and the property so 
seized, it was agreed that the cases be considered together, 
and disposed of by one judgment. In the response of Cun- 
ningham, his official character, the authority under which he 
acted, the regular appointment of the commissioners, and 
their adoption and publication of the schedule, to which he 
referred, were averred, and were admitted by the other party, 
He also plead to the jurisdiction of the Court, under and by 
virtue of this statutory proceeding. 

It was admitted that the owners of the sugars had offered 
to sell them to the Commissary at market prices, and proven 
that they had paid for the same $1 00 per’ pound, and that 
they were worth $1 20 to $1 25 per pound when seized. 
After argument his Honor ordered that the sugars be restored 
to the possession of the movants, unless the Government 
assess the price of and pay for them according to the first and 
second sections of the Act, and the defendant excepted. 

Before proceeding to’ consider the questions essentially in- 
volving the merits of the case, I must endeavor to disencum- 
ber it of some considerations which the able counsel have 
urged with great force and ingenuity. Much has been said 
of “necessity,” of “urgent necessity,’ of a law older than 
and superior to the Constitution, styled the “salus populi.” 
Labored efforts have been made to prove on the one hand 
that this is, and on the other that it is not, a case of urgent 
necessity ; on the one hand that the seizure was, and on the 
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other that it was not made in virtue of that unwritten 
«guprema lex.” I remark, first, that ineworable necessity 
is the corner stone of the supreme law, here characterized 
as above all written constitutions, recognized and obeyed, 
because without it there is no safety for the people. This 
necessity is everywhere, and at all times a creature of the 
present, is never discovered by provision, but looms up and 
asserts itself in the inevitable now. It discloses present evil 
menacing the body politic, and demands a present and ‘sure 
remedy. The proceedure, of which the defendants in error 
complained in the Court below, is the result of forecast, 
intended to provide for the future foreseen wants. This ap- 
pears from the facts: 1st, that the identical course prescribed 
toaccumulate supples for the army in magazines, posts and 
depots, was pursued. The second paragraph, second section 
of General Orders No. 37, issued by the Adjutant and Inspec- 
tor General, April 6, 1863, is in these words: ‘ Impress- 
ments may be made under orders from Generals commanding 
armies, departments, corps, divisions, brigades, and by com- 
manders of detached parties and posts, when a necessity arises, 
which orders may be executed by quartermasters, commissa- 
ries, etc., for their respective departments.” Here we have 
an army regulation providing for cases of urgent necessity. 
The paragraph concludes in these words: “The Quarter- 
master General, Commissary General and Surgeon General 
may designate the officers and persons who shall be compe- 
tent to make impressments, to accumulate supplies at posts 
and depots.” It does not appear that the seizures in this 
case were made by order of any General commanding an 
army, a department, corps, division, brigade, or detached 
party or post. We are, therefore, unauthorized to assume 
that they were made to meet an immediate necessity. The 
order came from the Chief Commissary in the district of 
Georgia, who acts in direct subordination to the Commissary 
General, under whose direction impressments to accumulate 
supplies are made. The correctness of this view appears, 
secondly, from the fact that these sugars were neither con- 
sumed nor removed in the interval between the seizure and 
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the date of the warrants, a period of three months. This, 
then, was not a case of “extreme necessity,” inducing and jus- 
tifying action upon the principle “salus populi, suprema lex,” 
It was a proceeding authorized by statute, for which con- 
formity to a written constitution is claimed. 

Again, I remark, that the word necessity does not occur in 
the clause of the Constitution conferring or recognizing the 
power of impressment. The 16th paragraph, 9th section, 
1st article, after providing sundry safeguards to personal 
rights, concludes thus: “nor shall private property be taken 
for public use, without just compensation.” It is not, “nor 
shall private property be taken to meet a public necessity, but 
for public use,” ete. 

It is under this clause of the Constitution, or similar clauses 
in the Constitution of the several States, that in our day 
authority is claimed to appropriate property for the construe- 
tion of public highways, railroads and bridges, and the open- 
ing of streets. I by no means intend to say that it did not 
pre-exist in the States, nor that it is not a power inherent in all 
governments. My position is, that by unavoidable implica- 
tion it is here granted with a condition annexed. It is very 
clear that when applied to the objects above enumerated, and 
many others of like character, the exercise of the power can- 
not be justified upon the plea of necessity. These purposes 
are not analogous to the repulsion of an invading army, the 
stay of pestilence, or the arrest of conflagration— instances 
usually employed to illustrate the idea of great public neces- 
sity. They are intended not to prevent public loss, but to 
promote public gain—not to avert public calamity, but to 
advance public improvement. Hence we learn that all cases 
of justifiable seizure of private property are not reducible to 
stern necessity, very many of them being found, by severe 
analysis, to rest on no higher sanction than public utility. 
So numerous and so concurrent are the authorities in sup- 
port of such seizures, that it would be a waste of time to cite 
them. 

I refer to but two, which are controlling with this Court, 
‘ and in one of which the distinction between cases of necessi- 
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ty and those of utility is taken. In Parham vs. The Justi- 


' ces, ete., 9th Georgia 341, on page 348, 349, this Court said: 


«Jt is not to be doubted that there are cases in which private 
property may be taken for public use, without the consent of 
the owner, and without compensation, and without any pro- 
vision of law for making compensation; these are cases of 
urgent public necessity, which no law has anticipated, and 
which cannot await the action of the Legislature. These 
cases illustrate the maxim, ‘salus populi, suprema lex” This 
rule of necessity has a very narrow application, and is an ex- 
ception indeed, to the general rule, which is, that when pub- 
lie necessity or utility requires the assumption of private 
property, it can only be done by the Act of the Legislature, 
and the Legislature must make provision for’ compensation. 
If it does not the Courts may pronounce the law a nullity.” 

And in Cox & Hill vs. Cummings, (yet unpublished) we 
held: “It is obvious that Congress can pass no law depriv- 
ing the owner of his property, even for public use, unless 
adequate compensation is secured by the law.” And again: 
“Tt is the duty of the Government to provide some fair and 
proper mode to ascertain the value of the property taken. 
And to pay for it without delay. The citizen may be com- 
pelled' to submit to this encroachment upon his private rights 
when the public good requires it. But whenever he is forced 
to make the surrender he is entitled to the value of the 
property taken at the time it is taken,” ete. 

Thus we see further it is the settled doctrine of this Court, 
that when the Congress of the Confederate States enact a law, 
authorizing the seizure of private property for public use, 
they will be presumed to proceed under the clause of the Con- 
stitution above quoted, and should be held to the observance 
of the condition, viz: a provision for “just compensation.” 
It would seem to me that whatever may be said of the exis- 
tence of the power to seize, independently of this clause, 
there can be no question as to the limitation thus placed upon 
its exercise. Indeed, the terms in which this clause is ex- 
pressed, are adapted rather to limiting an inherent or pre- 
existing power, than toan original grant of it. To the latter, 
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language such as this would have been more appropriate: 


“private property may be taken for public use, and just ' 


compensation therefor shall be made.” Hence, in treating 
of this clause as a grant of power, Courts usually say it is go 
by necessary or unavoidable implication. Be that as it may, 
there is the clear, positive prohibition, “private property shal] 
not be taken for public use without just compensation.” Chan- 
cellor Kent in his Commentaries, says: “ A provision for 
compensation is a necessary attendant on the due and consti- 
tutional exercise of the power ot the lawgiver to deprive an 
individual of his property without his consent; and this 
principle in American constitutional jurisprudence, is founded 
in natural equity, and is laid down by jurists as an acknowl- 
edged principle of universal law.” In the case of the Tucka- 
hoe Canal Company, Judge Tucker intimates the opinion 
that “the statute which invades the right should. provide the 
remedy.” 11th Léigh, 78. Iam aware that there are au- 
thorities which incidentally treat the condition as an obliga- 
tion upon the Legislature, yet countenance the idea that an 
Act authorizing seizures without any provision for compensa- 
tion, may be constitutional. They devolve the obligation 
upon a future Legislature, and hold that Courts should not 
question the fidelity of that department. But if the duty to 
make the provision be more imperative upon one Legisla- 
ture than another, it is upon that authorizing the seizure. If 
it may pretermit the obligation, which one shall. certainly 
perform it? Shall it be the next succeeding Congress or the 
fifth or tenth thereafter? Would the owner, or would his 
heir-at-law be the recipient? Whocan say? Meantime be 
it two years or twenty, his constitutional right will have been 
left in abeyance. His property will have been taken without 
compensation, and without provision for it, which is precise- 
ly what the Constitution forbids. 

It is conceded that provision for compensation at some time 
is necessary to save the Constitution. But at what time? 
When will the measure of non-feasance be full, and the breach 
stand confessed? Is it not patent in every hour of indefinite 
postponement? Subsequent legislation may repair the private 
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wrong, but cannot cure the taint of the statute that author- 
jzed its infliction, nor expunge from history the recorded vio- 
lation of the fundamental law. In our view the plea of 
necessity which, in cases not provided for by law, might 
afford agents of the Government personal’ indemnity against 
uncompensated seizures, cannot sanction a deliberate act of 
legislation by which the taking is commanded, and the remu- 
nerative limitation ignored. In the Actto regulate impress- 
ments it has not been ignored, but in a recent judicial opin- 
jon the broad proposition I have discussed has been made a 
postulate, whence it has been concluded, a fortiori, that it is 
not the province of the judiciary to question the sufficiency 
of the provision made in that Act. 

I remark further, that when a duly appointed agent. or 
officer of the Government in the seizure of private property 
adopts the provisions of an Act of Congress, authorizing im- 
pressments, he will be held to proceed under that Act; and 
the validity of his proceedings will depend, first, upon their ' 
conformity to it, and secondly, upon its conformity to the 
Constitution. 

The fourth section of the Act in question provides that, 
“whenever the Secretary of War shall be of opinion that 
it is necessary to take private property for public use by rea- 
son of the impracticability of procuring the same by purchgse, 
so as to accummulate supplies for the army or the good of 
the service in any locality, he may by general order through 
the proper subordinate officers, authorize such property to be 
taken for the public use; the compensation due the owner for 
the same to be determined, and the value fixed as provided for 
in the first and second sections of this Act.” 

Is this section of the Act conformable to the Constitution, 
or is the impressment of supplies tor the army@allowable (as 
some insist) only to meet its immediate, pressing wants? We 
have shown that the words “nor shall private property be 
taken for public use without just compensation,” do not con- 
template only cases of necessity in the strict sense of the 
term—that by numerous authoritative adjudications, and 
among others those of this Court they are held to include 
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eases of clear public utility. Undoubtedly, as a general rule, 
the legitimate and proper mode of procuring supplies by the 
Government for the army as by an individual for his family 
and his employees, is by purchase. But this may, and often 
‘ does fail, and then, what other resource! has the Government 
than impressment or forced purchase? In this section Con- 
gress recognizes as a precedent fact the impracticability of 
obtaining supplies by purchase. Provision cannot be made 
for armies such as modern warfare brings into the field, in a 
day or week ; often not at all in the immediate vicinity of an 
army. ‘There can be no clearer case of public utility than 
the accumulation of them in depots for future use. To us it 
seems that the fourth section of the Act above quoted is a 
well guarded exercise of the power ; and it is to be regretted 
that its symmetry was impaired—(as will be seen hereafter), 
by a succeeding section. By General Order, No. 37, issued 
April 6th, 1863, the Secretary of War recognizes the imprac- 
ticability of procuring supplies by purchase, and orders im- 
pressments. The correctness of his judgment we are not 
called upon to review. It must, for the purposes of the case, 
be taken as correct. 

But it is objected on the part of the defendants in error, 
that the seizure of their property, as set forth in the record, 
wag violative of their constitutional rights, in that just com- 
pensation was not tendered them; and in that the procedure, 
directed by the Act, and pursued by the officer, is not adapted 
to the ascertainment of just compensation. 

On the first point, the evidence is, that the compensation 
tendered for the sugar was seventy-five cents per pound—that 
the owners paid for it one dollar per pound, and that it “was 
worth,” on the day of seizure, one dollar twenty to one dollar 
twenty-five pér pound. ‘There was no conflicting evidence. 
If then “just compensation” means a fair equivalent—the 
value or worth of the thing seized—in money, it is fully es- 
tablished that in this case just compensation was'not tendered. 

Were this the whole case, certain questions which have 
been pressed upon our consideration with great earnestness 
and force, would be highly pertinent. We have been asked, 
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will the Courts in all cases arrest the process of impressment, 
at the instance of the owner, to try the issue of fact whether 
or not just compensation has been tendered? Will they re- 
view the finding of the tribunal instituted to ascertain that 
fact? Will they make the validity of the Act dependent 
upon the correct or incorrect judgment of the triers of value 
in each particular case? No case has come before this Court, 
resting upon that isolated ground, and therefore upon it no 
judgment has been rendered. There is, however, much force 
in the proposition that if a statute authorizing impressment 
provide a scheme adapted to the ascertainment of value, 
combining fairness and practicability, the awards made under 
it should be subject to review only by petition of the citizen 
to the Department of Government, holding the purse-strings, 
that so important a proceeding should not lightly be subjected 
to the delays of litigation. Full and exact justice in every 
particular case should not be made the test of lawful or con- 
stitutional authority. Approximation to it is all that is cer- 
tainly attainable under imperfect human institutions; proba- 
bly in a majority of cases, no more is attained by jury trial, 
with the corrective appliances of new trial and appeal. The 
evidence of inadequate compensation has been made a part 
of this record, and the propriety of considering it consistent- 
ly with the view I have just expressed, will hereafter appear. 

But if a provision of an Act of Congress for impressment, 
professedly conforming to the limitation of the Constitution, 
but flagrantly unadapted to the ascertainment of value, and 
practically tending to a very different result, be beyond the 
reach of the judiciary, there is manifest danger that the lim- 
itation will be evaded, and the power itself perverted. In 
such a case the citizen is entitled to be heard, and the Consti- 
tution enjoins its own vindication. 

Much has been said, and eloquently said, of the imperiled 
condition of the country, and the fatal consequences likely to 
result from judicial interference with the war measures of 
the Government; but let it be remembered that by a provi- 
sion of the instrument itself, Judges as well as legislators, 
are sworn “to support the Constitution ;” and this they are 
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to do in war, as well as in peace. Weyield to none in respect 
for the Congress of the Confederate States ; we would at all 
times, and especially in times like the present, most reluc- 
tantly dissent from their construction of the Constitution ; 
we would, in cases of doubtful meaning, incline to give them 
the benefit of the doubt, for the safety of the country. Be- 
yond this point of concession, not even war, with its atten- 
dant horrors, may rightfully impel the judiciary. Positive 
conviction of constitutional obligation may not be yielded 
under any circumstances. 

We come now to the consideration of that portion of the 
Act by which the measure of compensation in this case was 
reached. This isa proceeding authorized by the fourth section, 
of which we have spoken approvingly. It will be observed that 
the last clause directs that ‘ the compensation due the owner 
be determined, and the value fixed, as provided in the first 
and second sections of this Act.” The first section provides 
that whenever the owner of property and the impressing 
officer cannot agree upon the value thereof, the latter shall 
cause the same to be ascertained and determined by the judg- 
ment of two loyal and disinterested citizens of the vicinage ; 
one to be selected by the owner, one by the impressing officer, 
and in case of disagreement, these two to choose an umpire of 
like qualifications, whose decisions shall be final. This scheme 
is by the termsof the first section limited to seizures of proper- 
ty in the hands of producers. There is no such limitation 
in the fourth section, but unfortunately, this just and equita- 
ble scheme is modified by the fifth and sixth sections, as ap- 
plied to persons other than producers. 

It is therein provided, that in all cases, compensation for 
property impressed in the hands of purchasers, who hold it 
for re-sale, is to be determined by reference to a schedule of 
prices for all articles, made and published, to govern for a 
fixed future period, not exceeding sixty days, by two com- 
missioners, appointed for each State, one by the President of 
the Confederate States, and one by the Governor of the State. 
This is the scheme of assessment applicable to, and actually 
applied in, the case at bar. 
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It will be conceded that just compensation is an equiva- 
lent—the fair value in money. It is not any price which 
the owner may demand; it is not a price fixed by holders in 
conspiracy, not yet attained in commercial transactions ; but 


‘which in the spirit of speculation they resolve to realize in 


the future, or force in the present, trom the necessities of the 
Government. Against all such exactions and conspiracies 
impressment is a rightful remedy, and the just compensation 
which the Constitution has made inseparable from it, is the 
value which impartial, intelligent, honest appraisers, in view 
of the article impressed, at the time and place of impress- 
ment, shall assess upon it. 

The impressment authorized by the Constitution, is not 
designed to cheapen commodities for the Government, but to 
ensure supplies at fair prices. Unless the Governmént pay 
prices which citizen consumers pay, the result will be that it 
levies contributions from one portion of the people in sup- 
port of the war, from which al} others escape. The difference 
in price paid by the citizen, on purchase, to one dealer, and 
the price paid by the Government on impressment, to an- 
other, will be the measure of contribution unjustly wrested 
from the latter. 

We inquire now how the schedule scheme of the fifth sec- 
tion operates—whether it be reliable for the ascertainment of 
valMes. 

The value of property of the same kind and quality, is 
not the same in all places at one time. Yet the schedule 
arranged is operative during a specified time in all places, 
within a large district—as a State, or one half of a State. 

Again, the value of commodities of like kind and quality, 
is not the same in the same place, at different times. The 
fact is notorious that it varies often within a month, or even 
a week, in ordinary times. It is feelingly impressed on the 
class of consumers who produce none of the necessaries of 
life, that.in these times, values have no more sameness for a 
week than has the disc of the moon. Yet the commissioners 
in their arbitrary discretion arrange a schedule of prices to 
rule for twenty, forty, or sixty days. 
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It is equally untrue, and unphilosophical to say that these 
fluctuations are produced by speculative operations. These 
may. at times exert an influence, meriting resistance, but 
surely fair, contemporaneous appraisement is potent enough 
to overcome that. ‘There are other and controlling causes at 
work, which legislation cannot arrest, and should not seek to 
evade. They are the existing relation between demand and 
supply, and the proportion which the volume of currency 
bears to the real and commercial interest of the community, 
Yet, unaffected by such considerations, the schedule estab- 
lishes prices, which the Act says, shall represent values ‘for 
sixty days to come. Of two merchants separated only by a 
wall, both purchasing articles of like kind and quality, at the 
same price on the same day ; each placing upon his commodi- 
ty, for te-sale, the same price, yielding only a fair profit ; one 
sells to a citizen and receives but just compensation ; the 
other falls into the hands of the impressing officer, who, 
schedule in hand, backed by the power of the Government, 
pays him but half the profit realized by his neighbor—per- 
haps none at all—perhaps (as in the case at bar) sends him 
with his entry to the opposite side of his profit and loss ac- 
count. Has this last received just compensation? Scarce- 
ly. Why not? Has the impressing agent dealt unconscien- 
tiously with him? Not at all; he has but obeyed orders, 
Then—again, why not? Because the law bound the officer 
by a scheme, the working of which, unaffected by time or 
circumstances, led arbitrarily tothe result. I say arbitrarily, 
because the schedule is arranged ky men who do not, and 
cannot know the elements that will operate to adjust values 
in the future, which they are required to invade. It would 
seem to be a self-evident proposition, that such a scheme can 
have no adaptation to the rendition of just compensation, 
unless it can regulate values, as well as prices. That legisla- 
tion cannot do this, the principles of political economy, based 
upon observations carefully made, and collated, in the course 
of time, warrant us in affirming. But let the experience of 
the hour, as set forth in the record, speak. Whilst the Gov- 
ernment pays its schedule price for an article, at the same 
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time and place, the citizen, (not the prodigal only, but the 
frugal and even the miserly) pays for its like, fifty, perhaps 
one hundred per cent more. And this he pays, because, 
looking to the circumstances surrounding buyer and seller, 
it is the value. This is a truism, which argument cannot 
strengthen, nor sophistry elude. é 

The conclusion then is, that this Government’ schedule 
neither regulates nor ascertains values. It regulates prices, 
in a certain class of transactions, wherein property changes 
owners, those to which the Government is a party; and just 
so far as values rise above the prices of regulation, does it 
fall below the ascertainment of just compensation. Did the 
clause of the Constitution read thus, “private property shall 
not be taken for public use, except at prices fixed by authori- 
ty of the Congress,” the grant of power would not more 
than cover the scheme we are considering. ‘Can that scheme 
be said then, to satisfy the condition, without just compensa- 
tion ? 

We must not omit the consideration, that this Congressional 
scheme is intended to cover the whole ground—to couple with 
the seizure, final compensation—to close forever, at the time 
of impressment, as between the Government and the owner, 
the transaction of forced purchase. The Act provides no 
after recourse, and if the proceeding be allowed to go forward, 
when its force shall have been spent, there remains to him no 
claim of legal right. If he ask more it must be, ex gratia. 
This, in our view, imposes upon the judiciary, when appealed 
to, the obligation to scrutinizethe Act in question—to inquire, 
not whether the scheme provided is the best possible for the 
ascertainment of value, but whether its practical operation 
tends with reasonable certainty to that end. 

The result of that inquiry, in the present case, is that the 
proven tender of the price fixed in the schedule exhibited, 
does not raise even legal presumption of the tender of “just 
compensation.” There remained a bare possibility that, in 
this case, an accidental concurrence of the tworexisted. If 
so, in the absence of legal presumption, affirmative proof of 
the fact should have been made. Not only was this too 
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wanting, but the record discloses that the price tendered -was 
some forty per cent. short of the “worth” of the property 
when seized, and consequently of just compensation. Such 
has been the result in two cases which have come before us, 
-Indeed it cannot well be otherwise, and we trace it directly 
to the non-conformity of the scheme embodied in the fifth 
section of the Act, to the constitutional limitation of the 
power. The latter, we repeat, in our opinion, can only be 
satisfied, where a disagreement as to compensation occurs, by 
a valuation of the property, at the time and place of im- 
pressment, by appraisers fairly and impartially appointed. 

The plaintiff in error incorporated, in his return to the 
writ of habeas corpus, a plea in the nature of a demurrer to 
the sufficiency of the remedy adopted in this case. It is sub- 
stantially this, that the defendant, being a ministerial officer, 
and having the authority of law for the seizure of the goods, 
the subject of contest, his possession is legal and_ peaceable, 
and therefore cannot be divested by the summary process of 
a possessory warrant. 

The affidavit of the promovant which was the foundation 
of the proceeding, avers that on a given day he was in the 
peaceable and legally acquired possession of the property in 
dispute, and that it was taken, under some pretended claim, 
from his possession, by the defendant, by force, and without 
lawful warrant or authority. This, under the 3932 section 
of the Code, authorized the issue of the warrant, or in other 
words, gave to the Judge jurisdiction of the case, in this form 
of proceeding. Nevertheless, if upon the hearing it appear- 
‘ed, either that the promovant never had the legally, and 
peaceably acquired possession of the property, or that it had 
been taken from his possession, by lawful warrant or authori- 
ty, he would not have been entitled to the restoration of his 
possession. It is not denied that at the time stated he did 
have legally and peaceably acquired possession. The ques- 
tion turns upon the legality of the proceeding by which that 
possession was divested. It was certainly effected by force 
or violence, because the property was removed without the 
consent of the possessor. Had, then, the party removing 
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and retaining it lawful warrant or authority for his act? To 
this point the question is narrowed. The warrant was the 
order of the Chief Commissary for the State of Georgia, ad- 
dressed to an Assistant Commissary. The Act to regulate 
impressments, is relied upon to establish the lawfulness of 
this warrant, or rather the fifth and sixth sections of that 
Act. We have held that those sections of the Act violate 
the Constitution, and are therefore void. Strike them out, 
and the order issued by the Commissary is not a lawful war- 
rant ; the proceeding of the officer seizing, is without lawful 
warrant and authority ; his possession is neither legal nor 
peaceable, and we are thrown back upon the prior possession 
of the promovant which was both legal and peaceable. The 
judgment of the Court, therefore, was in accordance with 
section 3935, which is directory in that regard. 

It will be observed that there is nothing penal in the judg- 
ment. The law does not contemplate it. Its object is differ- 
ent, viz: to secure the mere right of possession against un- 
authorized invasion. If this decision should appear to be in 
conflict with certain common law authorities which have been 
cited we have only to ald that it is a statutory proceeding; 
and in this country, as ia England, not only common law 
remedies, but common law rights,'are every year modified by 
statute. To us it appears that the proceeding and the judg- 
ment conform strictly to the Code. When we speak of the 
judgment, we mean only that portion of it which directs the 
restoration of the property—so much of it, as is in the alter- 
native, we think erroneous, because the statute of impress- 
ment does not authorize the officer to assess the value of the 
articles impressed in this case, in any other way than that 
pursued by him. With this exception we affirm the judg- 
ment of the Court below. 

Let the judgment be affirmed. 
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ABATEMENT. 


When a judgment is obtained at common law against 
a defendant in a suit for slander, from which the 
appeal is taken, and pending the appeal the defendant 
dies, the suit, the judgment, and all its incidents, die 
with him. Faith vs. Carpenter ....ccccrcesecreecseccecece 79 


ACCOUNT. 


See Administrators and Executors, 1. 
“ Equity, 8. 


ACTION. 


See Abatement, 1. 
“ Alien Enemies, 1. 


ADMINISTRATORS AND EXECUTORS. 


1. B. died intestate, and his widow administered on his 
estate. In the course of administration, she sold the 
personalty belonging to the estate, became herself the 
purchaser, and charged herself in her returns with 
the proceeds of the sale. Afterwards she intermarried 
with M., who obtained administration de bonis non of 
said estate, sold a portion of the same personalty, and 
charged himself with the proceeds of the sale: Held, 
that the heirs-at-law are not entitled to recover the 
proceeds of both sales of personalty, which had been 
twice sold. Miller vs. Binion, et al......scescscecseceveee 33 


2. A sale of land by an administrator to his co-ad- 
ministrator is not void, but voidable. An acquiescence 
of twenty-four years by the heir-at-law will create a 
presumption of ratification. Newton vs. Beckom...... 163 


3. A receipt in full of the distributive shares of the 
estate, including the proceeds of the land sold by the 
administrator to his co-administrator, immediately 
and specifically returned to the Ordinary, and the 
deed recorded in the proper county within the twelve 


Vou, xxxuI—40. (625) 
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months, will estop the heirs-at-law from setting up 
title adverse to the administrator’s sale, especially 
when the heirs were of full age at the time of the 
sale, and the administrators have been discharged 
from the trust under citation duly issued and published 
for this purpose. Ibid. 


See Lunatics, 8. 


a 


bo 


ADVERSE POSSESSION. 


Getting rails, boards, shingles, basket wood, and tim- 
ber for building houses, from a woodland or unen- 
closed lot, are not such acts of ownership as will con- 


stitute adverse possession. Carroll et al., vs. Gillion.. 539 


. Extending an enclosure on adjoining land over the 


line of another lot some ten or fifteen feet, and taking 
within such enclosure a strip of land of that width, 
and running half across the lot under a claim of title, 
is not that open, notorious and important adverse 
possession, as would ripen into a title? Ibid. 


See Color of Title, 1. Statute of Limitations, 1. 


- 


ALIEN ENEMIES. 


Pending an action in favor of citizens of New York, 
against citizens of Georgia, the war between the 
United States and the Confederate States came on, 
and the defendants interposed the plea, that the plain- 
tiffs were alien enemies, and that the action should, 
therefore, be dismissed. The facts of the plea being 
admitted, the Court dismissed the action: Held, that 
the Court did right. Howes, Hyatt & Company vs. 
CRE Girth ehrmegieinersnimineien 


. The political status of the State of Tennessee, is not 


such as to render her citizens alien enemies to the 
people of Georgia, and her citizens are, and always 
have been, entitled to all the privileges of our own 
citizens; and among these is the right to sue in our 
Courts of justice. Edmonson vs. President and Di- 
rectors of the Union Bank of Tennessee,.......00+.0ss000s 


ALIMONY. 


Where alimony has been granted to the wife, and fees 


ordered to be paid her counsel, pending a libel for 
divorce, and the libel if subsequently dismissed with- 


91 
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out trial, the order for alimony will be rescinded, but 
not that for the fees of counsel. Weaver vs. Weaver.. 


ANCIENT DOCUMENTS. See Evidence. 
ARBITRATION AND AWARD. 


Where an award, made by arbitrators under the Arbitra- 
tion Act of 5th March, 1856, exceeds the authority 
given by the submission, so much of such award as 
relates to subject matters not submitted will be re- 
jected as surplusage, while the balance of the award 
will be allowed to stand as the judgment of the Court, 
final and conclusive, between the parties, as to the 
matter covered by the submission. Powell vs. Ed- 
CNN ness onn: <00sinnensentageeelcabinieniiliembiaiiieitias 


ARREST OF JUDGMENT. 
See Criminal Law, 3. 


ASSIGNEE. See Guardian and Ward, 1, 2. 


ATTORNEYS-AT-LAW. 


1, An attorney-at-law, without special authority, is not 
competent to release a witness for his client. Me- 
Cundey 06. Pere gpinsiesticcssiidvecedceviscdocsesabcuovedis sete 


2, If an attorney-at-law, controlling several fi. fas. in 
favor of different creditors against the same debtor, 
be instructed by the plaintiff in the senior judgment, 
to indulge the defendant for a specified time, and 
meanwhile cause the junior fi. fas. to be levied on the 
debtor’s property, and money thereby made, he com- 
mits no breach of duty towards his client, in the 
senior fi. fa., by applying the money so raised to the 
satisfaction of the junior fi. fas. Crawford vs. Gaul- 
Elvi evar cevescesevessacedelibbdhla debditietecssreiseanseenan 


3. In an action against an attorney for negligence or 
unskilfulness in the conduct of business, the Statute 
of Limitations commences to run from the time the 
negligent or unskilful act was committed, and plain- 
tiff’s ignorance of such act cannot affect the bar of the 
statute. Ibid. 


4. The attorney whose name is subscribed as such to 
the pleadings, if not surreptitiously appended, is to 
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be regarded as leading counsel. Dalton City Co. vs. 
Dalton Manufacturing Co,...c.ccsceccvecssassceversceccene 


5. An attorney of a non-resident client is liable for 
costs where it cannot be collected out of the de- 
fendant. In other words, the second section of the 
Act of 1812, Cobb, 506, is in force in this State. 
Officers of Court vs. Hines & Hobbs.....06 sessseeeevesees 


See Alimony, 1; Continuance, 4, 5; Interrogatories, 2; 
New Trial, 6; Practice in Superior Court, 4; Re- 
lease, 2. 


AUTRE FOIS ACQUIT. 
See Criminal Law, 11. 


BAIL. 


1, If the condition of a bail bond is more onerous 
than to compel the appearance of the principal de- 
fendant, it is illegal and void. Loyd, Perryman & 
BR i: BEGEe Ob hve ceca ves nsssnsessnsigiedersietnivene 


. If in a bail bond, a legal condition, béneficial to 
the security, be omitted, the bond is void as to him. 
Alexander va. Edwin Bates & Co......0.sscccccssecesssere 


3. The signature of the Clerk of any Court, whence bail 
process pendente lite may issue, is necessary to the 
validity of such process, and if not appended before 
the process was issued, an order to discharge the bail 
for that cause should, on motion, be allowed. Brown & 
Carmichael ve. Way 2 Taylor ....0+ .osorerecrovecccceseees 


bo 


4, The granting or refusing of bail is a matter within 
the sound discretion of the Court below, and this 
Court will not control that discretion unless it has 
been flagrantly abused. Lester vs. The State..........+. 


BAIL BOND. 


1. If the condition of a bail bond is more onerous than 
to compel the appearance of the principal defendant, 
it is illegal and void. Loyd, Perryman & Mills vs. 
vcrnunskdoredianacisaenstentintinesiiiuninciusie 


. If, in a bail bond, a legal condition, beneficial to the 
security, be omitted, the bond is void as to him. 
Alexander vs. Edwin Bates & Co......ccccscecccocesscece 
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BASTARDY AND BASTARDS. 


Forbearance by the mother to prosecute the putative 
father of bastard children under the bastardy laws of 
this State, constitutes a sufficient consideration to 
support a promise by such father, to pay money or 
settle property for the benefit of such offspring. 
Jackson va. Tinney dt Tithtgives osernn. cacveseopqeracenesede 512 


BILL OF EXCEPTIONS. 


1, Evidence adduced on the trial of a case in the 
Superior Court, whether oral or written, must appear 
in the bill of exceptions, certified by the presiding 
Judge, and cannot be supplied by the transcript of 
the record; and herein of their distinct and appro- 
priate uses. Callaway vs. Hopkins.......cecccserereeees 497 


2. Error being assigned upon a refusal of the Court 
below to grant injunction in an equity case pending, 
if it appear that certain affidavits and letters, which 
were before that Court, as evidence, have not been 
set forth in the bill of exceptions, nor attached to 
it as exhibits, but have been copied, by the Clerk, 
into the transcript, these will be rejected by this 
Court as irregularly brought up. But if it appear 
from the bill and answer that the promovant was en- 
titled to the injunction asked, the case will not be 
dismissed for this irregularity. Marshall & Co. vs. 
FORGO, 05 00 scecibevedicincotiveciadsietievsedssccubidevestdenes 500 


See Claim and Claim Laws, 2; Practice in Supreme 
Court, 2, 3. 
CASES CITED. 


1. The cases of Curan vs. Colbert, 3 Ga., 239, and Brown 
vs. Riggins’ Ex’ors, Ibid, 405, distinguished from 
this case. Crawford vs. Gaulden, .....+..secererereveeee 173 


2, This case distinguished from the case of Cohron vs. 
The State, 20 Ga. R., 752. Burroughs vs. The State 403 


See Deeds, 1. 
CHARGE OF THE COURT. 


1, The refusal to charge what is not law, is no ground 
for a new trial, McOurdy vs. Terry..ccccccrsecsesessees 50 
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2. The charge of the Court in this case was not erroneous. 
Stansell, Ex’r, etc., vs. Kenan et l....ccccce cosceccscscese 


3. Where, in charging the jury, the Court correctly 
states the law governing the case, but exception is 
taken to an illustration used by the Court explanatory 
of a legal principle, this Court will not narrowly 
scrutinize the illustration if satisfied that, whether 
right or wrong, it was not calculated to mislead, and 
did not in fact mislead the j jury. Wilson vs. The State. 


See Criminal Law, 2, 8, 9, 10. 
“ New Trial, 10. 
“ Principal and Surety, 6 
“ Verdict, 5. 


CITY ORDINANCES. 


There is no ordinance of the city of Atlanta making it 
an offence to sell meat in the market house out of 
market hours. City Council of Atlanta vs, White & 
PR asesles Solnessoncstasankotatenanteis | pectnimedentibdastan 


CLAIM AND CLAIM LAWS. 


1. Where there has been no verdict for damages against 
a claimant, he may withdraw his claim, although the 
case be on the appeal. eneker and Glover vs. Me- 
a sbkngta chcacecanitacdeetnteclagetties adennpetiunde 


. A claimant who, pending the trial of his case, and 
before verdict, voluntarily withdraws his claim from 
the Court, cannot afterwards except to any decision of 
the Court made prior to such withdrawal. There 
remains no case in which an appeal can be taken to 
this Court. Macrea vs. Nolam......c00:ccccscocecsccseses 


ho 


COBB, THOMAS R. R. 


COLOR OF TITLE. 
A color of title to aid possession is anything in writing 


connected with the title which serves to define the ex- 
tent of the claim. Field vs. Boynton.,.....0...s.essseeeee 


COMPROMISE. See Equity, 5 
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CONSCRIPTION. 


56 See Constitutional Law, 2. 
“ Military Service, 1, 2, 3, 4, 5, 6, 7, 8. 


CONSIDERATION. 
See Bastardy and Bastards, 1. 


CONSTITUTIONAL LAW. 


1. The proviso attached to the 2d section of the Act of 
Feb. 17, 1854, entitled “An Act to secure a preference 
to persons in possession, in application for grants 
under the laws pertaining to head-rights,” is void, 
because repugnant to the body of the Act. Jackson 
Ot: FEN +s cecessninnannnennne Cescecessoseconsenetapdchoethilee 296 


2. The Act of the Congress of the Confederate States of 
America, approved 16th April, 1862, entitled “ An 
Act to further provide for the public defense,” and 
the Act of the same Congress, approved 27th Septem- 
299 ber, 1862, entitled “An Act to amend an Act, en- 
titled An Act to further provide for the public de- 
fense,” are constitutional. Jeffers vs. Fair... 060.000 347 


See Impressment, 3, 4, 5, 6, 7, 8, 9, 10. 
CONSTRUCTION. See Statutes, 1. 

o4 CONTEMPT. See Equity, 9. 

CONTINUANCE. 


1. The refusal of the Court to suspend the trial and con- 
tinue a case, to enable a party who is surprised by the 

05 | testimony of a witness, to obtain evidence to impeach 

— 2 him, is not a sufficient ground for a new trial. Mce- 

Ourdy 06: Torr gecrocsssescoceqseceyeenseqsetbeoequcaiacpaeseed 49 


2. It is not error for the Court to refuse to suspend a 
trial and continue the case to enable an attorney to 
obtain from his absent client authority to release a 
witness. This is especially so, where the client was 
apprised of the necessity of the release, Ibid. 


3. To justify the continuance of a criminal case on ac- 
count of public excitement against the accused, it must 

39 be shown that such excitement really exists, and that, 

in consequence thereof, a fair trial cannot be had. 

Davia ves: Tht: Beebe aiass: sn sitiiensuric abidabedliics sence 98 
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4, The absence of the leading counsel in the military 
service of the Confederate States, during the existing 
war, is in the nature of providental cause, and en- 
titles his client to a continuance. Dalton City Co. vs. 
Dalton Manufacturing Co........006 Sidintekacntsilibicd 243 


5. Ifan attorney be absent from providential cause, or 
from inevitable necessity, his substitution of another 
attorney in his general business, is not binding upon 
his clients, who are entitled to demand and have a 
continuance on account of his absence. bid. 


6. Applications for continuance rest in the sound dis- 
cretion of the Court below, and that discretion will 
not be disturbed unless flagrantly abused. Fountain 
C0. BRUMBON..ss00ss0rrevsesenee Rp nPe nReree nnn npr yee 372 


7. It is not error in a Judge oftheSuperior Court to refuse 
to entertain a second showing, for the continuance of a 
cause, after a previous showing and judgment over- 
ruling the motion, unless in the second showing facts 
be stated, which, in the exercise of a sound judicial 
discretion, would take the case out of the operation 
of the 53d Common Law Rule of Practice—as e. ¢., 
the occurrence of a cause not existing when the first 
showing was made, or other cause, standing on the 
same footing of reason and justice. Wilson vs. The 
Mo iiiinnaninesien snexianwesenees ieneiiiniisteniaesiensiis 207 


See New Trial, 7. 
CORPORATIONS. 


1, This was an action by an incorporated railroad com- 
pany to recover from a stockholder certain install- 
ments of his subcription, required by a resolution of 
the Board of Directors, to be paid at fixed times. No 
notice of such call is required to be given by the char- 
ter, and none was proven in this case: Held, that as 
the charter is silent on the subject, and as the notice 
does not create the obligation to pay, but only fixes 
the time of payment, the omission is not a sufficient 
cause for reversal of the judgment. Wilson vs. Wills 


Valley RB. B. Co... 20000. ines rereree ipkiivelense eminent 466 


. The alteration of a railroad charter, authorizing a 
change in the location of the road, and the actual 
change of it, if consistent with the original design and 
object of the enterprise, not materially varying the 
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route, nor abandoning a terminus actually established 
at the time of subscription, will not release a stock- 
holder from his subscription, though made without 
his consent. Ibid. 


See Railroads, 3, 4. 
COSTS. 


1. Costs can not be collected in a criminal case until 
after conviction. Ware vs. The State.....ccccsccees nieden) Ge 


2. The Act of 22d December, 1857, that provides, as 
to the county of Bibb, that persons arrested under 
warrant for criminal offences, who give bond, etc., 
shall pay the costs of the magistrates and constables, 
does not apply to a case where the magistrates have 
refused bail, and in which the accused has been sub- 
sequently admitted to bail by the Judge of the Superior 
Court upon an application for that purpose by writ of 
habeas corpus. Ibid. 


3. Where there are different hearings upon a writ of 
habeas corpus, the officers are entitled to their fees for 


each hearing. bid. 


4, Statutory meaning of the term “costs,” as applied to 
proceedings in Courts. Davis vs. The State...... or 531 


5. Under the Act of April 17, 1863, entitled “an Act 
to provide for the payment of expenses incurred under 
‘an Act to prevent the spread of small-pox in this 
State,’ assented to December 11th, 1862,” the fees of 
the Solicitor General, representing the State, in an 
issue thereby directed, are not taxable in the bill of 
costs, to be paid by theclaimant. Ibid. 


See Attorneys-at-Law, 5. 


COURT OF ORDINARY. 


When leave has been granted by the Ordinary to an 
administrator to sell real estate and negroes upon a 
proper application, the order of the Court granting 
such leave is a judgment of that Court, and cannot 
be rescinded, vacated or revoked by the Court at a 
subsequent term only on notice to the administrator, 
and for proper cause shown. Whitaker vs. Smith and 
another ....+ see bane snkccsdvncosudtenrendeneahe éveecsedwe OE 
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COUNTERFEITING. 


In a prosecution under the 5th and 6th sections of the 
7th division of the Penal Code, the bank bill, alleged 
to have been raised or altered, must be charged and 
proven to be genuine. Moore vs. The State....... wo 


COUNTY TREASURER. 


1. By the Act of 1856, (pamphlet, 405,) the election 
of County Treasurer of Muscogee county is required 
to be certified and returned to the Executive Depart- 
ment. Bradford vs. Justices of Inferior Court......+.. 


2. The County Treasurer of Muscogee county is an 
officer of that county. Ibid. 


3. Under the Act of 14th December, 1861, entitled 
An Act to authorize all volunteers and other troops 
in the service from this State, to vote at all 
elections, without reference to the place where they 
may be in service at the time of such elections, and 
for other purposes,” the volunteers and other troops 
in the service from Muscogee county, were entitled 
to vote at their several stations for County Treas- 
urer of Muscogee county, in the recent January elec- 
. tion for county officers. Ibid. 


CRIMINAL LAW. 


1. A free person of color, indicted for murder, may 


be convicted of voluntary manslaughter. Evans vs. 
DT iscihitisesivediw ecient 


2. Where the presiding Judge correctly charged the 
jury as to the law of reasonable doubts in criminal 
cases, and the jury finds against the prisoner, their 
finding will not be disturbed on the ground that 
they disregarded the charge of the Court, unless it be 
made to appear that the jury, or some of the jury, en- 
tertained reasonable doubt of the prisoner’s guilt. 


Ts aii; FT oie dhcn titi de ticdiicnascvbiasts 


3. Where the allegations of an indictment are sufficient, 
in law, to authorize a conviction of, and judgment 
against, the accused, the judgment will not be ar- 
rested. Davis vs. The State........+. ace aiihnenuinaisadit’ 


4, Three defendants may be indicted for an assault and 
battery, and one found guilty of the offence charged, 
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and the other two guilty of an assault only. Lewis 
00s: FBit Saba e on ne ceneve bachsw consoles. disecatensenap ellods 


5, Penal laws are to be construed strictly; not so 
strictly as to defeat the obvious intent and meaning of 
the law-maker, but so strictly that the offence charged 
must come within the reach of the law in its ordinary 
signification. City Council of Atlanta vs. White and 
, i eere sbdedavt idavavndescricbegidhighdogkebughhed amit’ 


6. An offence cannot be created or inferred by vague 
implications. Ibid. 


7. When one who is charged with a theft, sets up as a 
part of his defense, that there was a negro boy about 
the place who might have committed the theft, it is 
competent for the State, on the trial, to give in evidence 
the manner and conduct of the negro, on the dis- 
covery of the stolen article, as a reply to that hypo- 
thesis. Phillips vs. The State.....0 s.cceerccees ensibawes 


8. And so it is no error in the Court, when the article 
stolen is found concealed in the back yard of the ac- 
cused, to argue to the jury in the charge, the im- 
probability of a third person or stranger being the 
thief under the circumstances, bid. 


9. To charge the jury that, if two persons arm them- 
selves on account of their quarrel, and both draw, it 
is quite immaterial which fired first, there is malice 
aforethought in each, and the slayer is guilty of mur- 
der, is error. Alford vs. The State........ ecmunanegas ‘ 


10. So, also, it is error to charge the jury in the follow- 
ing language: “ By the laws of Georgia it is forbidden 
to carry deadly weapons secretly. If, in violation of 
the law, one arm himself with a deadly weapon, and 
in a fight kill his adversary, it will be murder.” It 
being the opinion of this Court that the law does not 
necessarily, and under all circumstances, attach malice 
to the secretly carrying deadly weapons. bid. 


11. A discharge of the jury in a capital case because they 
are unable to agree on a verdict, does not operate as 


an acquittal of the accused. Lester vs. The State...... 
12. Costs cannot be collected in a criminal case, until 
after conviction. Ware vs. The State.......... anonecs - 


13. A slave, who was a blacksmith, intending to whip 
his striker, another slave, struck him over the head 
one or more blows with an axe-helvye—killed him, but 
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with no intention, there being no evidence that the 
axe-helve was an ordinary helve or a weapon likely 
to produce death: Held, not to be murder, and a new 
trial granted on the ground that the verdict was not 
supported by the evidence. Henry, a slave, vs. The 
TE salivrses tienen ida cheshiddiin it seksi 


See Continuance, 3; Costs, 2, 3; Counterfeiting, 1; Evi- 
dence, 6, 7, 138, 14, 15, 17; New Trial, 21. 


DAMAGES. 
See Railroads, 1, 2; Stipulated Damages. 


DEADLY WEAPONS. 
See Criminal Law, 9, 10. 


DECREES. 


A decree for the performance of a duty merely, is not 
embraced within the Dormant Judgment Acts of 1822 


omc. BOGS; Bacillon ct. Feder wiinicins: ves cniscerccesiccdens 
See Guardian and Ward, 5. 
DEEDS. 


The fourth section of the Act of December 25th, 1837, 
(T. R. R. Cobb’s Digest, 175,) is inapplicable where 
an unrecorded deed comes in competition with a junior 
deed to same property, executed by the heir at law of 
the first feoffer, duly recorded. This case distinguished 
from Ellis vs. Lessee of Smith, 10th Ga., 253, and 
Tucker vs. Harris, 13th Ga., 1. Webb vs. Wilcher 
CUR eithisiniis adhere ninititlesdinsitmuidiad 


DEMURRER. 
See Equity, 2, 3. 


DEVISE AND LEGACY. 


1, A testator bequeathed as follows: “TI give and be- 
queath to my beloved wife, Mary Bird, the whole of 
the balance of my estate, and will that my mother, 
Susan Bird, live with her and be supported out of the 
same as long as she should live; and should my wife, 
Mary, die without a natural heir of her body, it is my 
will and desire that the whole of my estate go to my 
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brother, William B, Bird:” Held, that Mary Bird 
took an absolute unconditional estate in the property. 
Walls et al., vs. Garrison et al........ yeeaabe bibs wonehiaies : 


“ After paying all my just debts, I do will unto my 
beloved wife, Celia Saxon, for her support, and all 
the rest of my family while they remain with her, 
during her natural life, all my estate, both real and 
personal, for their support, and if any of them leaves 
the family, by marriage or otherwise, then to enjoy 
no benefit from said estate during my wife’s (Celia’s) 
lifetime ; and if my wife, Celia, should marry, or any 
of my children, then they are considered no part of 
my family, and shall not have any control over my 
estate during my wife’s lifetime or widowhood. Mar- 
tha Cox and her children shall be supported out of 
said estate as long as my wife shall live, if they re- 
main with the rest of my family, and the property to 
remain together for the benefit and support of the 
rest of my family. I do hereby appoint my brother, 
John Saxon, executor and trustee of this my last will, 
to take into his hands the whole of my estate, both 
real and personal, which now is or may hereafter 
come into his hands, for to manage and control as he 
may think proper for the benefit and support of my 
family subject to his control, to manage according to 
his best judgment, to sell, convey, lease, or buy for 
said estate, with all the authority that I, myself, could 
do were I in life; and if my wife should marry, then 
for my executor and trustee to act and do as he may 
think best to distribute the above estate as eyual as 
possible among my heirs, without having anything to 
do with the Court respecting said estate, whenever 
the youngest child may come of age, or at any time 
previous, that he may think necessary.” Elizabeth 
Saxon, one of the daughters of testator, married John 
S. Wiggins, and died without children, leaving her 
husband surviving her. John S. Wiggins then inter- 
married with Margaret, the complainant, and died, 
leaving no child: Held, 1. That Elizabeth Saxon 
took a vested interest to one equal share of her 
father’s estate, William Saxon. 2. That the marital 
rights of John 8S. Wiggins attached to the same; and 
3. That upon his death without child or children, 
or the representatives of child or children, that his 
widow was entitled to said property. 4. That if 
John S. Wiggins owed no debts, that Margaret Wig- 
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gins was entitled to recover said portion in the hands 
of the administrator de bonis non of William Saxon, 
deceased. Wiggins vs. Blount, adm’row..cecee veleccece 


3. A testator, by will, in five separate clauses, gives cer- 
tain property to “the heirs in law” of one of his sons, 
and makes that son trustee of the property so be- 
queathed. The son had one son living at the date of 
the will and death of the testator: Held, First, that 
the son took no beneficial interest in the estate; Se- 
cond, that the son held the property in trust for all 
who might answer the description of his heirs in law 
at the time of his death, then to be distributed ; in 
the meantime, the whole usufruct to be enjoyed by 
those in esse, subject to be diminished pro tanto as 
others might come into being. Vinson and another vs. 


See Trusts and Trustees, 3. 
DISCOVERY AT LAW. 


The defendant sued out a commission to take the testi- 
mony of the plaintiff by interrogatories, under the 
Act of 1853, and upon his refusal to answer, without 
moving against him therefor, defendant filed interro- 
gatories for him, under the Act of 1847 (authorizing 
discovery at common law), which were served just 
sixty days before the term to which they were return- 
able, and the plaintiff died fifty days after the service. 
At the trial term, defendant’s continuances being ex- 
hausted, he moved the Court to dismiss the action by 
reason of plaintiff’s refusal to answer in one case and 
failure in the other, which motion the Court over- 
ruled: Held, that under such circumstances this Court 
will not disturb the discretion exercised by the Court 


below. Bird va. Harville, 6279 .....cccssccssccscccceseoves 
DISTRIBUTION. 
See Devise and Legacy, 2, 3. 
DOMICIL. 


1. The place of a child’s birth is in law its domicil, if it 
were at the time the domicil of its parents, Zuylor 
Wy DA rcicnnees phabienwerdbkesbies Genhiate dbatinces: sienratenicapeite 


2. The domicil of birth of a minor continues until he 


has obtained a new domicil. bid.: 
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3, A minor is incapable of changing his domicil during 
minority. Nor can a stranges, without the consent 
of the nsinor’s father (if in life), change it by remov- 
ing his person. bid. 


See Gaurdian and Ward, 7. 
DORMANT JUDGMENTS. See Decrees. 
EJECTMENT. 


1. A defendant in ejectment may defeat a recovery 
against him, by showing a paramount outstanding 
title to the premises in a third person. Brumbalo vs. 
DE os sctasaaresictininuanaineme meal . 


2. The decisions of this Court have been uniform, that 
the grantee may use the name of the grantor to re- 
cover land, when the deed to the grantee is rejected 
on account of adverse possession of the land at the time 
the deed was executed. Williams vs. Ravlins......... 


3. R. sued W. in an action of ejectment for the recovery 
of a lot of land. Pending the action, which was sub- 
sequently dismissed, a sufficient length of time had 
elapsed to bar the plaintiff’s right of action, unless he 
recommenced his suit within six months from the date 
of the dismissal of the action. After the dismissal of 
the suit, W. made a contract and an arrangement with 
L. tv hold secret possession of the land, so as to mis- 
lead the plaintiff, and prevent the bringing of a 
second suit until six months from the dismissal of the 
first suitshould expire: Held, that, under these facts, 
it was not error in the Court to charge the jury, “that 
the possession of L was the possession of W.” Ibid. 


4, Where the defendant can acquire a statutory title by 
the occupation of successive tenants, can the action of 
ejectment be brought against him? Quere. Ibid. 


5. Hackney, the drawer of a lot of land, before the grant 
issued, sold it to Rogers, received payment for it, and 
executed to Rogers a bond to make titles when grant 
issued, etc. Rogers afterwards sold the land, re- 
ceiving payment, and assigned the bond to Caldwell. 
Subsequently, Rogers mortgaged this lot to McCarter 
and Allen, who foreclosed the mortgage and caused 
the land to be sold. A sheriff’s deed was executed to 
the purchaser, and that deed recorded within twelve 
months, and defendants went into possession under 
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that deed. After this, Hackney executed to Caldwell 
a deed for the land, in execution of his bond given to 
Rogers and assigned by him to Caldwell. More than 
twelve months had elapsed from the assignment to 
the execution of this latter deed, and at that time de- 
fendants were in possession of the lot. On ejectment 
brought on several demises from Hackney and Cald- 
well: Held, that on these facts the plaintiff was en- 
titled to recover the premises in dispute, notwith- 
standing the record of defendant’s deed within twelve 


months. Hackney & Caldwell vs. Rome et al.. ....... 


6. If the defendant can show in ejectment an outstanding 
title paramount to that of the plaintiff, the latter can- 
not recover. Jones & Beard vs. Sullivan et al......... 


7. In ejectment, the plaintiff must connect himself with 
the title of his lessor, in order to recover; not so with 
the defendant. Ibid. 


See Adverse Possession, 1,2; Color of Title, 1; Evi- 
dence, 3. 


ELECTION, 


1. When the whole property is conveyed by the testator, 
if there be one part of the property with respect to 
which is clear that the testator did not intend that it 
should be subject to the claim of dower, in such case, 
the wife is necessarily put to her election. Worthen 
RM ER Gs POD css cnt ctncdenercnessnevsgednsssnees 


2. A charge of an annuity upon the land, or “a support 
and home” for her, is sufficient to put her upon her 
election. Ibid. 


See County Treasurer, 1, 2, 3. 
EQUITY. 


1. L. was engaged in a treaty of marriage with the only 
daughter of M., who, to induce L. to break up a busi- 
ness in which he was then engaged, and to settle near 
him, so that he could have the benefit of the society 
of his daughter, promised to give him a settlement of 
land near to where he, M., then lived, at the same time 
pointing out and going over the land with him. After 
the marriage, L. went into the possession of the land 
by the consent of M. as a gift, and continued to use 
and occupy it as his own for several years, in the 
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meantime clearing the land, and making valuable im- 
provements. On a bill filed by L., for specific per- 
formance, and to compel an execution of titles, ete. : 
Held, that the gift was good, and would be enforced 
in equity ; that the taking of possession, and making 
valuable improvements, was such a part performance 
as took the case out of the statute of frauds. Held, 
further, that M. could not show, in avoidance of such 
performance, that the benefits received by L., from 
the use of the lands, etc., fully and more than com- 
pensated him for all improvements and expenses, ete. 
Mims vs. Lockett......... ag onatedantinetéilonsaneely:-<cueaaiies 


9, A demurrer to a bill, on the ground that the com- 
plainant has a complete remedy at law, ought not to 
be sustained, unless it appears that the complainant 
has a remedy at law that will secure his whole rights 
in a perfect manner, at the present time, and in the 
fate, Mooll ca. Bpellivcssiss nis evsivcscdsccatiibevis bess ci 


3, A bill in equity will be dismissed on demurrer there- 
to, if it appears from the bill that the complainant has 
an adequate remedy at law. A. &W. P. &. BR. Co. vs, 
TODA +s -ccnsicns aceger escescoenceseses <guieenaseseaveaniees 


4, When a bill for injunction is verified by the affidavit 
of one of the complainants, that “the facts set forth 
in the bill, as far as they relate to his act and deed, 
are true, and so far as they relate to the act and deed 
of others, he believes to be true:” Held, that such 
proof is sufficient Harper vs. Whithead .......+4 se.eee 


5. Certain property of the testatrix was levied on under 
execution against third persons, to which the executors 
filed a claim. Pending the claim, the legatees under 
the will, and one of the executors, against the protest 
of the other executor, entered into a compromise with 
such plaintiffs in execution, agreeing to pay them so 
much out of the estate of testatrix, in compromise of 
their claims against the property of the estate: Held, 
that a submission to a Court of Equity of the pro- 
priety of such.a compromise, and to enforce such set- 
tlement, and protect the parties thereto from personal 
liability, made a proper case for equitable relief, etc. 
Ibid. 


6. That the answer denies all the equity of the bill, is 
no ground for dismissing the bill itself. Ibid. 


7. Although the complainant’s remedy at law may be 
Vou, xxxuI—41. 
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adequate as to some of the equities of the bill, still, if 
there is an equity in the bill for which there is no 
adequate remedy at law, the bill will be retained for 
all purposes, Ibid. 

8. G. executed a deed, conveying certain negroes to his 
children, and subsequently died, leaving a widow and 
nine children. The widow kept possession of the ne- 
groes for many years, using and employing them for 
the support of herself, and the support and education 
of such of the children as continued to live with her, 
until they respectively married, or arrived at age and 
left her. Ona bill filed by one of the children and 
her husband, who had enjoyed these advantages until 
her marriage, against the other children, for an ac- 
count of her part of the value of the hire of said ne- 
groes, upon the allegation that the widow had taken 
possession of the property, and by and with and under 
the advice and direction of one of her five sons, man- 
aged the same; that she took this possession with the 
consent of all the children, complainant not then being 
of age: Held, that on these allegations, complainants 
were not entitled to a decree for hire against the other 
children, or any one of them, and that the Court pro- 
perly excluded that inquiry from the jury. Elam 
and wife vs. Moorefield........ WLLL sdnleiNenedens ed Nes divide 


9. In a suit in Chancery, by certain wards against their 
guardian, for account and settlement, a Receiver was 
appointed, and the defendant required to deliver to 
said Receiver all and singular the estate of said 
wards, “of whatever consisting, either real or personal 
property, money, choses in action, or other valuable 
thing.” The Receiver filed his petition, asking an 
attachment, as for contempt against the guardian, for 
having failed to pay over the money appearing to be 
due by his last return to the Ordinary ; to which the 
defendant responded, that the balance stated in his 
said return neither was nor ever had been money in 
his hands, but represented money due by him to the 
estate of his wards’ father, and on settlement between 
the administrator of said estate and himself, as guard- 
ian, treated as money, and charged against himself 
in his returns; that said balance had been reduced 
by subsequent transactions; and that he was unable 
to pay the amount of his indebtedness, by reason of 
the condition of the country, but had complied with 
the order of the Court as far he was able to do so: 
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Held, that the respondent was not subject to attach- 
ment for contempt. Browning vs. Hadley ..........+4. 271 


10. A legatee filed a bill against the executor setting 
forth sundry matters in controversy between them, 
arising under the will, and others dehors the will. 
A consent decree was ‘taken adjusting them all, and 
in general terms instructing the executor to execute 
the will. Two years after, and when the decree 
had been partially performed, another legatee, having 
no interest in nor connection with the subject mat- 
ter of the suit, caused herelf to be made a party de- 
fendant with the executor, and then without having 
filed an answer, and in the absence of any pleadings, 
setting forth her claim, moved the Court for an order 
requiring the executor to pay her legacy. Held, in- 
admissible, Duncan v3. Taylor .......0010. s-sccgecscesces 312 

See Nuisances, 1; Parties, 1, 2, 3, 4; Putas and 
Partnerships, 2; ; Specific Perfor mance, 1; Trusts and 

Trustees, 1; Waste, 1; Wills, 4 


EQUITY JURISDICTION. 
See Equity, 2, 3, 5, 7. 


EQUITY PLEADING AND PRACTICE. 
See Hquity, 2, 3, 4, 5, 6, 7, 10. 


ERROR. 


1, A judgment will not be reversed for an erroneous de- 
cision, which works no injury or injustice to the 
plaintiff in error. Alford vs. The State.....+.sseceseceee 303 

2. It is error in the Court to allow testimony taken 
down, under the statute, to be discredited by showing 
that the penman performed the duty in an in- 
expert and bungling manner. Ibid. 

See Continuance, 7; Criminal Law, 8, 9, 10; Evidence, 

16; Jury, 1 


ESTATES. 
See Devise and Legacy, 1, 2,3; Trusts and Trustees, 3. 


ESTOPPEL. 


If one who has title to property, requests another to 
buy it for him, without asserting his claim to the prop- 
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erty, he is estopped from denying, that he, from whom 
the requested purchase was to be made, had title, 
RS TiO So dae saben nonecuddpods sdactavosendecsetedi, 39 


See Administrators and Executors, 3. 


EVICTION. 


A judgment in a claim case, finding a lot of land subject 
to the payment of a fi. fa. against a vendor and war- 
rantor, is sufficient evidence of an eviction of the 
vendee, though the land may not have been brought 
to sale under the judgment, and though the vendee 
and claimant may not have been actually turned out 
of possession. Harbin vs, Roberts.......:..00cccecesesese 45 


EVIDENCE. 


1. Ina suit brought to recover notes given for a negro 
slave, a receipt given by the vendor to the vendee, for 
the purchase price of the slave, is admissible in evi- 
dence, although the receipt contains no covenant of 
warranty. MeCurdy vs. Terry. ...so.-secocesecescveecesees 49 

2. Newly discovered evidence, which is merely cumula- 
tive, and which ought not to change the verdict if 
admitted, is no ground for a new trial. Ibid. 

3. In an action of ejectment, brought in the name of the 
grantee, the defendant offered to prove that the party 
from whom he derived title, bargained with the gran- 
tee for the land in dispute, and payed a part of the 
purchase-money, leaving the balance unpaid. Upon 
objection, made, the Court rejected the testimony: 
Held, that the Court did right. Williams vs. Rawlins 117 

4, Testimony offered for the purpose of impeaching a 
witness, because of statements made out of Court at 
variance with the testimony of the witness at the trial, 
should be rejected, unless a proper foundation is first 
laid for the introduction of the impeaching testimony. 
Ibid. 

5. It is too late to object to a record for want of proper 
authentication, after it has been admitted and read to 
the jury without objection. bid. 

6. An unexecuted agreement between the prosecutor and 
defendant to settle a criminal case, is no bar to the 
prosecution, nor is evidence of such agreement compe- 
tent upon the trial of the defendant for the offence. 
Lewis et al. vs. The State.......+. Bi veneer rereseee vere) Meee e 131 
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7, It is not competent to prove friendly advice given by 
the defendant to the injured party after the difficulty 
js over, in order to relieve such defendant from guilt. 
Ibid. 


8, Where notes are of the same date with the bill of sale, 
and cut from the same piece of paper, the presumption 
is that they were given for the property conveyed by 
the writing. Gaulden vs. Lawrence.......scoreseees didie 


9, Natural infirmities in a slave may be presumed to be 
inherent. This presumption may be rebutted, how- 
ever, by showing that they are attributable to other 
causes. Ibid. 


10. When upon the intermarriage of a son-in-law with 
a daughter, or shortly thereafter, a negro is delivered 
by the father-in-law to his daughter, who exercises 
ownership over the same for some time, and the slave 
goes back into the possession of the father-in-law, his 
declaration explanatory of the previous possession by 
the son-in-law is not evidence. Cornett vs. Fain...... 


11. The entries or memoranda made by a person in the 
course of his business, and against his interest at the 
time of making them, and who is since deceased, are 
admissible as evidence in a suit between third per- 
sons. Wield vs. Boynton. ....0 .0sccsccactsecss enegegicecseien 


12. The declaration of one, whether verbal or in writing, 
of a matter which is against his interest at the time, 
and who is since deceased, is admissible as evidence 
in a suit between third persons, whether such declara- 
tion relates to the past or present occurrences. Ibid. 


13. Matters of fact are proved by moral evidence alone, 
and the most that can be affirmed of such things is, 
that there is no reasonable doubt concerning them. 
John (a slave) v8. The State.......cvcsvsccsoeescveececoees : 


14. In all criniinal trials, whether dependent upon posi- 
tive or circumstantial evidence, the only question is, 
not whether it be possible that the conclusion to which 
the proof points may be false, but whether there is 
sufficient testimony to satisfy the mind and conscience 
beyond a reasonable doubt. bid. 


15. If the degree of conviction be such that one would 
not hesitate to act upon it in matters of the highest 
concern and importance to his own interest, it is suffi- 


cient. Ibid. 
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16. Testimony improperly rejected by the Court, and 
then offered by the other party, and objected to by 
the side at first insisting on its introduction, is no 
error for which he can complain. Alford vs. The 
i it nannies: ieeiniaeaiai P 


17. Ex parte and voluntary depositions, taken in a col- 
lateral matter, cannot be read as evidence, though 
the witnesses be dead or absent in the public service. 
Ibid. 

18. The contract expressed by the general endorsement 
of a promissory note cannot be varied by oral evi- 
dence of a different understanding or agreement be- 
tween the parties. Bartlett vs. Lee.......ccceesescerevess 


19. Declarations of a tenant in possession, made at the 
time of taking possession, or while in actual occupan- 
cy, to explain the character and extent of his posses- 
sior, are admissible as parts of the res geste, but 
when they constitute a narrative or a statement of a 
past transaction, they are inadmissible. Carroll et al. 
08. GION, «0000000000000 shedontenmninses sai dalanipi nates uaialy 


20. A deed more than thirty years old, found in proper 
custody, accompanying other deeds, constituting a 
chain of title, and free from all suspicious appearances, 
is admissible in evidence, without proof of execution. 
Webb vs. Wilcher and another. .......00.+00 pniuetrhinten 


21. If in such case it be proven that one of the sub- 
scribing witnesses is dead, and that his name sub- 
scribed is in his proper handwriting, this evidence, 
whether sufficient proof of execution or not, certainly 
aids the presumption of law upon which ancient docu- 
ments are admissible. Ibid. 


22. Where insolvency is the fact to be proved, the recol- 
lection of the sheriff who madea search for property on 
which to levy a fi. fa. in his hands, is admissible and 
competent for that purpose, and his statements as to 
the fi. fa., its amount and his return of it, are imma- 
terial circumstances, and do not afford the legality of 
the evidence as to the main fact. Fountain vs. An- 
DO iicidiiivciaianeiss di-pnnees duphblen dines tedden tienen 

23. In the defense to a suit by a guardian against an 
assignee, to recover effects of the ward assigned by 
the former guardian, parol evidence is inadmissible 
to prove the payment of a judgment against the for- 
mer guardian and his securities, unless it should first 
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be shown, by the record, that such judgment embraced 
the same subject matter. bid. 


94. Nor is it allowable to establish the same fact indi- 
rectly in the absence of the record of that suit and 
judgment. bid. 

See Criminal Law, 7; Head Rights, 1, 2,3; Interrog- 
atories, 2; Lapse of Time, 1,2; New Trial, 1, 2; 
Railroads, 2; Statute of Limitations, 1; Witness, 1, 3. 


FREE PERSONS OF COLOR. 


A free person of color, indicted for murder, may be con- 
victed of voluntary manslaughter. vans vs. Th 
| Letsetiie peniqunemennenaenaieen seebeecenees 


GIFT. 


See Hquity, 1; Specific Performance, 1; Statute of Limi- 
tations, 1. 


GUARDIAN AND WARD. 


1, Guardians may assign or transfer notes taken by and 
payable to them as guardians, and the purchaser or 
assignee, who buys in good faith, acquires a good title 
thereto. Courts will not disturb such assignment, 
unless it appear that it was a contrivance between the 
purchaser and guardian to fraudulently convert the 
fund, and in that event both are liable to account to 
the ward or other person injured thereby. Fountain 
U0, AGETOOR 1 c4cccesstetsnraretees eeneeeiamanE 


bo 


. The liability of the assignee in such case is a primary 
one, and not secondary to that of the securities on the 
guardian’s bond. Jbid. 


3. The father of a minor, born in wedlock, is its natural 
guardian, and as such is entitled to its custody and 
management.  Larylor vs. Jeter.....ssscccsccecececseeeeees 


4, A grant of letters of guardianship over the person 
and property of such a minor to the father, by a Court 
of competent jurisdiction, where they are domiciled, 
strengthens the claim of the latter when contested 
beyond that jurisdiction. bid. 


5. A judgment or decree divorcing husband and wife, 
a vineulo matrimonii, and giving the custody and 
education of a child of the marriage to the wife, does 
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not empower her to appoint a testamentary guardian 
for that child, the father surviving. Ibid. 


6. A testamentary guardian cannot, by will, transfer 
the custody of his ward to another. Ibid. 


7. Ifa minor, without the consent of his father, (still in 
life,) be removed by a stranger from another State, 
where he and his father have until such removal been 
domiciled, to the State of Georgia, his removal is a 
tort, which the Courts of Georgia will not sanction. 
Whilst they will, when necessary, interpose for his 
protection, they will nevertheless recognize the author- 
ity over him of the father as natural guardian, unless 
shown to be an unfit or unsafe custodian. And ifthe 
father had been approved as a fit and proper custodian 
by a Court of the State whence his child had been re- 
moved, having competent authority, they would not 
overthrow his authority except upon a distinct issue, 
and upon the most direct and overwhelming evidence 
to the contrary. Ibid. 


8. The guardian of a deceased lunatic is vested with all 
the powers of administrators on estates, and shall be 
controlled by the laws in force in this State in relation 
to administrators. Jefferson vs. Bowers.....+...ssseeese 


See Lunatics, 1. 
HABEAS CORPUS. 


In habeas corpus, where the applicant alleges imprison- 
ment by the defendant, under a specified claim of 
authority and an exemption in law, by reason of 
certain stated facts; and the respondent asserts the 
authority, and admitting the facts stated, denies the 
legal exemption set up, there arises a simple issue 
of law, which must be tried upon the case made; 
and no facts dehors the record can be legally con- 
sidered. Camfield vs. Patterson......+ secececseeessosceeee 


See Costs, 3; Jurisdiction, 1. 
HEAD RIGHTS. 


1. Before a warrant of survey, under the laws pertaining 
to head rights, can be legally issued, there must be pro- 
duced to the Land Court a notice to the person in pos- 
session (if any there be) of the intended application, 
with a description of the premises to be surveyed, and 
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the sheriff’s return thereon of service by him ten days 
previously; or if there be no person, other than the 
applicant, in possession, the sheriff’s certificate to that 
effect. And upon trial of a caveat on appeal in the 
Superior Court, in such a case, the notice and service 
thereof, or the certificate, should be put in evidence 
before the warrant of survey can be admitted. Jack- 
9008. MO YC. 0.00 seccvegiscoveetsicdedsdeseeswestd evelsetly 296 


2. In the absence of proof of notice served, or certificate 
given as above, the Superior Court should not presume 
the existence of either, from the fact that a warrant 
had been issued. Ibid. 


3. To supply the defect, parol evidence of verbal notice 
or that there was no adverse possession, is inadmissible 
on the trial. Ibid. 


4, The proviso attached to the 2d section of the Act is 
void, because repugnant to the body of the Act. Ibid. 


HUSBAND AND WIFE. 
See Devise and Legacy, 2. 


ILLEGALITY. See Jnierest. 
INDICTMENT. 
See Counterfeiting, 1; Criminal Law, 3. 
INDORSEMENT. See Evidence, 18. 
INJUNCTION. 


Injunction to stay waste is allowed as a matter of course. 
J 


Mri 00: TEMG 0 hn onc cacsévcssasgengeeniaseseqesans 508 
See Partners and Partnerships, 2. 


INNOCENT PURCHASER. 
See Guardian and Ward, 1, 2; Marriage Contract, 1. 
INSOLVENCY. See Hvidence, 22. 
INTEREST. 
On the 12th day of February, K. borrowed of S. $6,000, 


agreeing to pay him therefor usurious interest, at. the 
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rate of 124 per centum per annum, and gave his notes 
to S. for principal and usurious interest, due 25th 
December, 1856. As the law then stood, the whole 
of the interest, legal and usurious, was void. On the 
3d March, 1856, a new statute was passed, by which 
the principal and legal interest on contracts made 
after that date was recoverable, and only the usurious 
interest was void. After this Act, and after the notes 
became due, S. foreclosed his mortgage that K. had 
given to secure the payment of the money, and was 
about to force a collection, when, and on the 27th day 
of February, 1857, S. agreed with K. to wait with 
him for the payment of the money another year, and 
K. agreed to pay him at the rate of 123 per cent. 
from this day of payment, and gave to S. his note for 
the amount of interest thus agreed on—the old debt 
remaining as first executed. When the time thus 
agreed on had elapsed, K. attempting to force a col- 
lection, S. paid up what he admitted to be due, and 
filed his affidavit under section 399 of Judiciary Act, 
that there was no more due: Hed, 1. That legal i in- 
terest was recoverable on the principal from the date 
of the last agreement. 2. That in a proceeding of 
this kind, the defendant can avail himself of all the 
defenses that he could make in any other form of 


proceeding. Story vs. Kimbrough,...scccccsccscesee seen 21 
See Liquidated Demands, 1 
INTERROGATORIES. 


1. When a case is in the last resort, testimony taken by 
interrogatories can only be objected to on the ground 
of irrelevancy. MceOurdy vs. Terry.......ccccccecccescose 49 


2. An attorney-at-law, who is not of counsel in the case, 
and not interested in its results, is a competent com- 
missioner to take depositions therein. Williams vs. 


BORN We Ree AION Le NEE eee ee TS 117 


3. It is not error in the Court to refuse to reject deposi- 
tions taken in a case, because the signatures of the 
witness and the commissioners seem to be in the hand- 
writing of one and the same person. ‘The question of 
identity, in such case, may well be submitted to the 
jury. JLbid. 

4, Interrogatories, to be objectionable on account of 
being leading, must suggest the answer. Dawson vs. 


Miller .. ‘ensenen seis scbdiditdea eiihbith irshs aaebutb niu dead chain 275 
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IMPRESSMENT. 


1. In the absence of any authority by Congress, neces- 
sity will not authorize the impressment of slaves by 
the military authorities for hospital purposes, such as 
for cooks and nurses, etc., especially when the army 
regulations provide that men may be detailed from 
enlisted men or volunteers for that purpose. Tyson 


00, DG cascusciasceven siccsesexsey dodendebececkeieeonened 473 


2. Authority by the Legislature to the Inferior Courts 
of this State to establish small-pox hospitals, does not 
authorize those Courts to impress private property of 
citizens. This power, to be exercised by individuals, 
etc., does not arise by implication, but must be spe- 
cially conferred by the Legislature. Markham vs. 
FEO © hp nese ccsunccascansncenensapes comp tecaseiaeeadiala 508 


3. The questions—what is just compensation under the 
Confederate Constitution, how and when it is to be 
ascertained, and how, when and in what paid—con- 


sidered. Cox & Hill vs. Cummings.......sesceeeeceeceees 549 


4. The Impressment Acts, and the mode prescribed 
therein for making just compensation for private pro- 
perty taken for public use, discussed. J bid. 


5. The schedule of prices fixed by the Board of Com- 
missioners forty days previously, for articles of a cer- 
tain quality, is not a proper criterion of the value of 
articles of another and better quality subsequently 
seized by the agents of the Government. Ibid. 


6. The Congress of the Confederate States have the 
power, under the Constitution, to authorize and di- 
rect, by statute, thé accumulation of supplies for the 
future use of the army, by impressment, whenever 
they cannot be procured at fair prices by purchase ; 
provided, that, by the same statute, provision be made 
for prompt and just compensation. Cunningham vs. 


Campbell ef dh....s0scvses nvesessavacs sossantecastonnvenenssia . 625 


. The scheme provided for assessing compensation, in 
the fifth section of “an Act to regulate impressments,” 
passed 26th March, 1863, is not in compliance with 
the limitation of the power in the last clause, sixteenth 
paragraph, ninth section, first article of the Constitu- 
tion. And proof that compensation was tendered as 
assessed, in a schedule previously made by commis- 
sioners, according to said fifth section of the Act, is 


“I 








652 INDEX. 


not sufficient evidence of a tender of just compensa- 
tion. Ibid. 


8. In such a case, in the absence of other evidence that 
the price tendered was “just compensation,” and es- 
pecially (as in this case) with proof that it was not so, 
the impressment cannot be sustained. Ibid. 


9. In case of disagreement between the impressing offi- 
cer and the owner, just compensation should be ascer- 
tained by the appraisement of the property impressed, 
at the time and place of impressment, by appraisers 
fairly and impartially appointed. bid. 


10. Where private property has been impressed, under 
a statute which does not make provision for just com- 
pensation, the officer will be held to have taken it by 
violence, without lawful warrant or authority, and a 
proceeding by possessory warrant, under the 3932d 
section of the Code of Georgia, is an appropriate and 
adequate remedy. Ibid. 


JUDGMENT. 


See Abatement,1; Court of Ordinary, 1; Eviction, 1; 
Evidence, 23, 24; Guardian and Ward, 4. 


JURISDICTION. 


Judges and other magistrates of any one of the Con- 
federate States of America, having authority by the 
laws of that State to issue the writ of habeas corpus, 
and to adjudicate the case made by the petition and 
answer, have jurisdiction in such cases arising under 
tne Enrolling Acts of the Confederate Congress. Mims 
and Burdell te, Waatber tip .c.cscisccsesecsesesagsvedecscoseis 


See Practice in Supreme Court, 3; Taxes and Taxa- 
tion, 2. 


JURY AND JURORS. 


1. It is not error in the Court to permit a special jury, 
engaged in a protracted trial of a civil cause, to separate 
whenever the Court takes a recess for necessary re- 
freshment, no motion being made contra, or cause 
shown for not allowing the separation. Stancell, ex’r, 
IE os cerrmncscnesieneiuersnnaveiiaanianinnadsiunee 


2. In criminal trials, when a juror is on trial for com- 
petency, it is not error for the Court to explain the 
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meaning of the questions put tohim. Henry (a slave) 
00. Phe Bahtscai.s..ccverssavaesstiesteendsisvecheskbhicieaw 


3. Nor is it error for the Court to sift the juror to as- 
certain that he has a correct understanding of the 
questions put to him or the effect of his answers to 
these questions—but the statutory questions or the 
effect of affirmative answers must not be disregarded. 
Ibid. 


See New Trial, 16. 
LANDLORD AND TENANT. 


A tenant cannot repudiate his landlord’s title until he 
surrenders up to him the possession of the premises, 
Neeshen 06. ROT «0600 np nescsviciysitinlciemiaapaein 


See Hvidence, 19. 
LAPSE OF TIME. 


1. Lapse of time, short of the period fixed by the 
Statute of Limitations, may be considered by the jury, 
in connection with other circumstances, in determining 
whether payment might be presumed. Jilledge vs. 
GONG occa cmmusmmnnenaneaiiaaemmunarieiig 


2. A period of nineteen years and nine months had 
elapsed from the accrual of the cause of action to 
the bringing of the suit; during that time the de- 
fendant and debtor was solvent, and the plaintiff 
and holder of the obligation insolvent; besides this, 
the defendant, as security for the plaintiff, had been 
compelled to pay off a debt, and the parties had 
had a settlement of this matter, and the plaintiff had 
given his and another’s note to a third person for the 
balance so paid out for him, which note had been sued 
to judgment by the defendant: Held, that these were 
proper circumstances to be submitted to the jury, and 
unexplained were sufficient to raise the presumption 
of payment. Ibid. 


LIEN. 


The Acts giving to masons and carpenters a lien for 
their work, and for materials furnished by them for 
building and repairing houses, do not extend to the 
owners of mills, who furnish lumber. To entitle 
themselves to the benefit of the statutes, they must be 
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actually masons or carpenters, and must have con- 
tracted in that character or capacity. Pitts & Cook vs. 


LIQUIDATED DAMAGES. 
See Stipulated Damages. 


LIQUIDATED DEMANDS. 


In an action by A to recover of B the price of a negro 
sold by B to C, the demand is liquidated, because 
certain and bears interest. Cornett vs. Faiinu.......00e 


LIS PENDENS. 


A plea of aliter lis pendens, and a motion to compel 
the plaintiff to elect which he will prosecute, is the 
proper remedy where two suits are pending for the 
same cause of action. Williams vs. Rawlins.......++ 


LOST PAPERS. 


In a proceeding to establish a copy note signed jointly 
and severally by two or more makers, it is necessary 
that all of said makers or their legal representatives, 
if any of them are dead, should be made parties if 
practicable. 


LUNATICS. 


The guardian of a deceased lunatic is vested with all 
the powers of an administrator, and shall be controlled 
by the laws in relation to administrators. Jefferson 
CRN csr: deveckine opeetnss ee tiateinen: s1eene cpesens 


MALICE. See Criminal Law, 9, 10. 


MARITAL RIGHTS. 
See Devise and Legacy, 2. 


MARRIAGE CONTRACT. 


A. purchased the land of B. at sheriff’s sale, under exe- 
cution in favor of C. E., the wife of B. (defendant 
in execution), filed her bill in Chancery for relief, and 
enjoining A. from prosecuting his writ of possession, 
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alleging a parol agreement, at the time of the mar- 
riage between her husband and herself, whereby the 
land in question, subsequently purchased from a third 
person, became her separate estate (the title having 
been made to her directly, as though she were sole), 
and also, alleging notice to the purchaser before the 
sale, of her equity: Held, that, to defeat the title of 
A., E. must affect C. with notice of such equity as 
would invalidate his lien upon the land. If the lien 
of the judgment creditor be superior to the wife’s 
equity, so, likewise, is the purchaser’s title. Atkin- 
9055 Hh SRR GE, FOI sane scnsedzcsgen tienesanciennenean 


MARRIED WOMEN. 


A married woman having a separate estate settled upon 


her, with no clause of restraint against alienation, 
executes a morfgage upon her separate property, to 
secure the creditor of her husband, there being no 
proof of coercion by the husband or fraud or imposi- 
tion by the creditor: Held, that the mortgage is good, 
and binds the separate estate of the wife. Carmichael 
06). ICs x00 scsrsnensnentecsnsterneuneeeineemmnunimel 


MECHANIC’S LIEN. 


Lumber dealers, who simply furnish lumber for build- 


i. 


bo 


ing, are not entitled to the mechanic’s lien. Pitts & 
Chalk Oh. A catcecchevthacsniadndeeennniaa ae , 


MILITARY SERVICE. 


The regulation of the Secretary of War, of the 29th 
April, 1862, concerning substitution, in these words, 
“No person other than those expressly named, or 
properly implied in the Act, shall be exempted, ex- 
cept by furnishing a substitute exempt from military 
service, in conformity with the regulations already 
published (General Orders, No. 29), and such éxemp- 
tion is valid only so long as the substitute is legally ex- 
empt,” is within the pale of the authority conferred 
on him by the ninth section of the Act approved 16th 
April, 1862; and that delegation of discretion was ap- 
propriate to his office, reasonable and proper. Weems, 
enrolling officer, v8. Farrell .....cccccersescsevessesecccecees 


. The provision of the ninth section of that Act, that 


“persons not liable for duty may be received as sub- 
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stitutes for those who are,” is a condition precedent 
to substitution, but does not prohibit the Secretary of 
War from providing by “regulation” that the substi- 
tution shall be valid only so long as the substitute 
shall be exempt. On the contrary, the condition pre- 
cedent is suggestive of such a regulation, and the 
latter is in strict conformity with its spirit and inten- 
tion, and has the force and effect of law. did. 


The regulation of April 29th is not confined to cases 
of substitutes under eighteen years of age, when re- 
ceived, and subsequently attaining that age; but is 
equally applicable to cases wherein the substitutes 
cease to be exempt by after legislation. Ibid. 


As between the person furnishing a substitute and 
the Government, substitution is more in the nature of 
a gratuitous privilege than of a contract. But, consi- 
dering it as a contract, that, and the contract between 
the principal and the substitute, are both affected by 
the regulation of the 29th April, which is part and 
parcel of each; and neither is impaired by the re- 
enrollment of the principal, when the substitute ceases 
to be exempt. Ibid. 


. The enrolling officer who receives substitutes, and 


gives discharges to their principals, is but the agent 
of the Secretary of War. The Acts of Congress and 
authorized regulations of the Secretary constitute his 
power of attorney, and any discharge he may give, 
unauthorized by them, is void. Ibid. 


The military authorities cannot legally detain one in 
the service who is a minor below the age at which he 
owes military service, notwithstanding such person 
voluntarily enlisted, has received bounty, subsistence, 
and clothing. He is incapable of contracting, and is 
not bound by his agreement. Monecrief vs. Jones...... 


Under the enrolling acts of the Congress of the Con- 
federate States, an individual, whose liability to mili- 
tary service is once fixed, cannot evade it by volun- 
tarily engaging in a new employment, which, by the 
Exemption Act, would exempt one dona fide pursuing 
it. Camfield vg. Patterson, .....ove versescserseccccccccccee 


A person in the military service of the Confederacy, 
being employed as contractor for the transportation of 
the mail on a route more than ten miles in length, is 
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exempt for the time being from military duty. IMan- 
deville vs. Daniel .....s000-eseceees penavnns +atapaeveacden ashen 
See Jmpressment, 1; Jurisdiction, 1. 
MINORS, 


1. The father of a minor born in lawful wedlock, is its 
natural guardian, and as such is entitled to its cus- 
tody and management. Taylor vs. Jeter......... deeded’ vs 

2, The place of a child’s birth is its domicil, if it were 
at the time the domicil of its parents, and so con- 
tinues until he acquires a new domicil. bid. 

3, A minor is incapable of changing his domicil during 
minority. Nor can a stranger, without the consent 
of the minor’s father (if in life), change it by remov- 
ing his person. Ibid. 

4, A minor, below the age at which he owes military 
service, cannot légally be detained by the military 
authorities. Moncrief vs. Jones.......... epsddeuiiesseseee 


See Guardian and Ward, 4, 5, 6, 7. 


MUNICIPAL CORPORATIONS. 


1, Under the provisions of the charter of the City of 
Savannah, the Mayor and Aldermen have no power 
to grant to a railroad company the privilege of appro- 
priating a portion of any street, from end to end, and 
by excavations, embankments, precluding all other 
uses of such portion. S.A. & G. R. BR. Co. vs. Shiels 

2. Where a proprietor of unimproved land, within the 
limits of an incorporated city, lays out and dedicates 
a portion of it as a street, then lays off lots on said 
street, and, with a view of enhancing their value, sells 
them with the express stipulation that the street, on 
which they so abut, ‘shall be kept open to its full 
dimensions for all time,” if the city government ac- 
cept the street, they take it encumbered with a trust 
in favor of the purchasers of said lots, and their suc- 
cessors in title; and equity will enforce that trust, by 
enjoining the construction of any work materially ob- 
structing the free use of such street, as originally pro- 
jected and dedicated. How such dedication shall be 
made, and how proven? Query. bid. 

See City Ordinances, 1,2; Taxes and Taxation, 1. 


MURDER. See Criminal Law, 13. 
Vou. xxx11—42, 
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NEGOTIABLE PAPER. 


The transferee of a negotiable paper, who receives the 


same before it is due, cannot be affected by any agree- 
ment or understanding between other parties to the 
paper, unless notice of such agreement or understand- 
ing is brought home to the transferee. Wooten vs, 
ERG, wevceensevesvesenverentes paeharndneenaqeniearagecvinese 


See Guardian and Ward, 1, 2. 


bo 


Or 
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NEW TRIAL. 


. An unsuccessful attempt to impeach a witness, though 
in violation of law, furnishes no ground for a new 
trial. Blaliide we. The: GAGs vessescesnccscsnsescorsossnees 

. A new trial will not be granted on the ground of 
newly discovered evidence, where there has been a 
great want of diligence in ascertaining the facts, and 
obtaining the testimony. did. 

. The refusal to charge what is not law, is no ground 
for a new trial. McCurdy vs, Terry...... cesses seseeees 

. Newly discovered evidence, which is merely cumula- 
tive, and which ought not to change the verdict if 
admitted, is no ground for a new trial. bid. 

. Where the verdict is strongly and decidedly against 
the weight of the evidence, a new trial ought to be 
granted. Stancell, ex’r, v8. Kenan ...0.cccce.seseesesees 

. Whilst it is the duty of the Court to restrict the 
counsel for the State, in his concluding argument 
upon the facts of a case, to such facts as are in evi- 
dence, yet the failure of the Court thus to restrict the 
counsel, is no sufficient ground for a new trial, where 
the accused is not prejudiced by the remarks of the 
counsel outside of the evidence, and where the Court 
is not called on to interpose. Davis vs. T’he State.... 

. The refusal of the Court to continue a case, on ac- 
count of the absence of witnesses, is no ground for a 
new trial, where the Court temporarily postpones the 
case, and sends for the witnesses, and the party moving 
the continuance obtains the benefit of their testimony. 
Ibid. 


. A party who himself loses or suppresses depositions 


taken in a case, will not be allowed to take advantage 
of the absence of the depositions by motion for a new 
transl. Wipes we. Tate... in sos ecesensccnncsascscvvcsoes 


. Where there is sufficient evidence to sustain a ver- 
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dict, and the Judge who tried the case refuses a new 
trial, this Court will not award a re-hearing, unless 
the principles of justice imperatively demand a new 
trial. Lewial ef al. va TNb TOA... cccscuvssvcnesennctoed 


10. An erroneous charge of the presiding Judge, which 
is immaterial to the issue on trial, and which could 
not injuriously affect the defendant, is no ground for 
a new trial. Ibid. 

11. The forgetfulness by a party of a material fact on 
the trial is not a sufficient ground for a new trial. 
Galion 06. LAME 1.0 cecccccstesvcsenssteniascegieaines 

12. A new trial refused on the ground of newly disco- 
vered evidence, for the reasons that it is cumulative, 
and that due diligence had not been used prior to the 
trial.  Crnford Oe. Gambdethencceecccssnssecsapnensvrnnnnn 

14. A new trial will not be granted when the verdict is 
supported by the evidence, and the case has been fairly 
submitted to the jury by the Court. Denson vs. Miller 


15. The accused, who had heard before the trial of a 
witness whose testimony would be important to his 
defense, applied to such witness to learn what the 
witness would testify; the witness told him that he 
knew nothing; but after the trial and conviction, the 
accused learned the facts to which the witness would 
testify, and these being material, and such as would 
likely produce a different verdict: Held, that a new 
trial ought to have been granted, on the ground of 
newly discovered evidence. Phillips vs. The State... 

16. A new trial granted on the ground that one of the 
jury was over sixty years of age, and the fact un- 
known to the prisoner and to his counsel until after 
conviction. Burroughs vs. The State.......ccccscceeeens 

17. New trial refused on the alleged ground that the 
verdict was contrary to law and the evidence. Wil- 
abte Wt Fit BROW oisicsissia cakeiyepartiincsonseecrimasacen 

18. The rejection of irrelevant evidence is no ground 
for a new trial. Bird vs. Harville, ex’1.........sceseeeee 

19. When the finding of the jury cannot be sustained 
by any possible view of the testimony, and is against 
justice, a new trial will be granted. Watkins & Bul- 
lard 46. DMPOOR 1-21 vescintsneunnceniesveciniannleaeinielan’ 


20. New trial sought on the ground of error in the ver- 
dict, refused on account of great conflict in the evi- 


dence. Aeyer 00, DQWOOR ....ccscccscossvediesvexesesssceus 
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21. In case of a capital conviction, where, upon a review 
of the whole testimony, the Court is not satisfied with 
the verdict of the jury, on account of the incomplete- 
ness of the proof, there being evidence omitted which 
it was in the power of the State to produce, and more 
especially where the presiding Judge failed to charge 
upon a point of law insisted upon in argument by de- 
fendant’s counsel, and upon which a charge was re- 
quested, a new trial will be granted. Rains vs. The 
ME ixihiek sok cient vereticctinnens jueuiaecemgaeekpees 

See Continuance, 1; Criminal Law, 13. 


NOTICE. 


The transferee of a negotiable paper, who buys the same 
before it is due, cannot be affected by any agreement 
between other parties to the paper, unless notice of 
such agreement is brought home to the transferee, 
RN 00. TNO gos a ds cinbk, Vp ewnigesndesderasinsresesss . 

See Principal and Surety, 1, 2,3, 4, 5, 6; Marriage 

Contract, 1. 
NUISANCES. 

The placing of a permanent obstruction in any street of 
an incorporated city, without proper authority to do 
so, creates a public nuisance, and Courts of Equity 


have power to enjoin such a work in progress, or about 
being commenced. S. A. & G. BR. BR. Co. vs. Shiels. 


OFFICER. 

An individual who has been appointed or elected in a 
manner, prescribed by law, who has a designation or 
title given him by law, and who exercises fuuctions 
concerning the public, assigned to him by law, is a 
public officer. Bradford vs. The Justices of Inferior 


IOI SALON A I NE RT Ne RMR Te 


PARTIES. 


1. A bill was filed by feme coverts, together with their 
husbands, to compel, among other things, the execu- 
tion of their mother’s will, in which their respective 
shares were directed to be paid to trustees, for their 
separate use: Held, that the bill was not objectionable 
on the ground that such trustees did not join with the 
feme coverts, no such persons being then in existence, 
nor necessity for them, until the property should be 
distributed, ete. Harper vs. Whitehead.......6...c0e00 
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2. It is only necessary for a feme covert to sue in equity 
by prochein ami to secure costs, ete. When no such 
necessity exists, she may in equity sue alone. Ibid. 


3. When the feme coverts are complainants in the bill 
propria persona, that, of itself, is sufficient evidence 
that the consented to the filing of the bill. Ibid. 


4, When married women file a bill in respect to their 
separate property, in which there is no antagonism 
between them and the rights so claimed of their hus- 
bands, they (the husbands) ought to be joined with 
them as complainants, and not_as defendants to the 
bill. Ibid. 

See Criminal Law, 4; Ejectment, 2, 3,7; Equity, 10; 
Lost Papers, 1; New Trial, 8; Partition, 2; Promis- 
sory Notes, 1 


PARTITION. 


1, Upon an application to the Superior Court for parti- 
tion of land by joint tenant, or tenant incommon, under 
the Act of March 26, 1767, it is proper for that Court, 
in case of a contest, to go into a consideration of the 
title, both legal and equitable, and award or refuse the 
writ, according to the proof made. Griffin vs. Griffin 


2. When the proof shows that the defendant to such ap- 
plication has no real interest in the land, but that the 
title or interest is in a third person, the Court should 
not proceed to a hearing until such third person is 
notified and made a party. Ibid. 


PARTNERS AND PARTNERSHIPS. 


1. Though an agreement between two parties concerning 
a particular business, in which real estate belonging to 
one of them is to be used, be denominated “a lease,” 
and the fruit to accrue to the owner of such estate be 
called “rent,” yet if it appear that such fruit is to come 
only from the “net profits” of the business, and is not 
to exceed a certain proportion of them, the parties will 
in law be regarded as partners. Dalton City Co. vs. 
Dalton Manufactuving Co......c.cecerceser sescsocccesecers 


2, Equity will enjoin one of several partners in a business 
enterprise, who by the partnership contract, has under- 
taken to superintend and manage the business, from 
carrying on the same business, at the same place, in a 
separate establishment, for his sole benefit, even though 
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there be no express covenant restraining him from so 
doing. Marshall & Co. v8. Johnson......0..s.cersceevees 


PAYMENT. 


The deputy sheriff takes from the defendant in a fi. fa. 
in his hands for collection, notes of third persons and 
receipts him for so much money in full of principal, 
interest and cost due on the execution: Held, to be no 
payment, and the principal sheriff is not liable to a rule 
on account of this act of the deputy. Reynolds vs. Dale 


See Lapse of Time, 1, 2. 


PENDENCY OF FORMER SUIT. 
See Lis Pendens. 


POSSESSORY WARRANT. See Jmpressment, 10. 


PRACTICE IN SUPERIOR COURT. 


1. A party, plaintiff or defendant, may begin at either 
end of his testimony, upon the assurance of counsel, 
that he expects to supply, all the links in the testimo- 
ny necessary to make out his case. MeCurdy vs. Terry 

2. When a case is in the last resort, testimony taken by 
interrogatories and commissions, can only be objected 
to on the ground of irrelevancy. bid. 

3. The refusal of the Court to continue a case, to enable 
a party to obtain evidence to impeach a witness, by 
whose testimony he is surprised, is no sufficient ground 
for a new trial. bid. 

4, If counsel, from notes taken by him on a former trial, 
or from his recollection of the charge of the Court as 
then given, or from notes of the charge, taken by the 
presiding Judge himself, rehearse such charge to the 
jury, and assume that it embodies the law of the case, 
there is no good reason for arresting him, and prohi- 
biting that course, and a failure of the Court to arrest 
the counsel, is no sufficient ground for a new trial. 
Bhancdll, 627, 00. TenGte G6 Gh. vcincunnr<sasersnestssceseses 

5. Where there has been no verdict for damages against 
the claimant, he may withdraw his claim, although 
the case be on the appeal. Reneker & Glover vs. Mc- 
FI iaisictirscicennsancvetasacunieuestominaaniuecanssiin tits 

See Alien Enemies, 1; Continuance, 2, 7; Error, 2; Evi- 
dence, 5,16; Interest, 1; Interrogatories, 3; Jury, 1; 
Lis Pendens, 1; New Trial, 6,7; Partition, 1, 2 
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PRACTICE IN SUPREME COURT. 


1. This Court will not review anything which trans- 
pires privately in the Court-room, between the Court 
and counsel, Stancell, ex’r, vs. Kenan et al. ..scseeeee 


The first section of the Act of 22d January, 1852, 
entitled “ An Act to regulate the practice of the Su- 
preme Court, and of the Superior Courts of this State, 
and for other purposes,” etc., pamphlet 214, is not 
repealed by the Act of 1856, entitled, “An Act to 
simplify the method of carrying cases to the Supreme 
Court, and for other purposes,” pamphlet 199. Con- 
struing the two together, a case will not be dis- 
missed on the ground that more than ten days elapsed 
between the filing of the bill of exceptions, in the 
office of the Clerk of the Superior Court, and the 
signing of the certificate by that officer, provided the 
bill of exceptions were tendered, served and filed, 
within the time prescribed by law. Alexander vs, 
Ethroin Bates & Co, ocretssseseccovsesecsvevssubavesdvecseest 


3. When there is no evidence in the record that the 
errors complained of were committed by the Court 
below, than that they were stated in the rule nist 
which was refused by the presiding Judge, this Court 
cannot entertain jurisdiction of the case. Olive vs. 
OOOO a iernipnscevccdecigucestingunyeediintivinatoetian 

See Bail, 4; Bill of Exceptions, 1, 2; Charge of the 
Court, 3; Claim and Claim Laws, 2; Continuance, 
6; Discovery at Law, 1; Error, 1. 


PRESUMPTIONS. 


See Administrators and Executors, 2; Evidence, 8, 9; 
Lapse of Time, 1, 2; Statute of Limitations, 1. 


PRINCIPAL AND SURETY. 


1, Where there has been no levy made upon the pro- 
perty of a principal in judgment, and no notice given 
by the surety to proceed against the property of his 
principal, the rules of law regarding forbearance are 
the same after judgment as before. Crawford vs. 
Geis + s0ise. ceonnimianienvinntees a bcumeadiadibaesies 

2. Mere forbearance towards the principal, in the ab- 
sence of notice from the surety to proceed against the 
former, does not discharge the latter. Ibid. 


3, A promise to forbear, for a definite time, will not 


bo 





663 


56 


580 


173 























664 INDEX. 


bo 


discharge the surety, unless it be a promise binding in 
law upon the creditor, “such as will tie his hands.” Ib. 


. No such promise is binding unless supported by a 


consideration, and the payment of a part of the debt 
is not a good consideration. Ibid. 


. To entitle a security or endorser to the benefit of the 


provisions of an Act for his relief, etc., of December 
26th, 1831, it is only necessary for him to notify the 
holder to sue the note. It is not necessary that he 
should, in addition, notify the holder that unless he 
did proceed to collect the note that he would claim 
the benefit of that Act. Denson vs. Miller..........006 


. When the note became due on the first day of June, 


and the witness testified that the notice was given in 
the spring, it was not error in the Court to charge 
the jury that the witness might have been mistaken, 
but that it was for them to determine upon all the 
facts and testimony, whether the note was due at the 
time of the notice or not. Ibid. 


PROCESS. 


. In computing the five days allowed sheriffs and their 


deputies for serving writs, etc., by the Act of 27th 
February, 1856 (pamphlet 136), the return day, or 
latest day fixed for filing petitions at law, or bills in 
equity must be excluded. Bazley vs. Bennett......... 


. If the last of the five days thus computed be Sunday, 


it also must be excluded, and service on the Monday 
thereafter will be good. Ibid. 


See Bail, 3. 


PROMISSORY NOTES. 


Plaintiff, as transferee, sued on a note papable to C., or 


bearer, for $1,000 00; defendant plead that the note 
is not the property of plaintiff, but of payee; also, 
that the consideration was illegal, and had failed, 
also, set-off against payee; defendant proved that 
plaintiff had given to C. a due bill, promising to 
pay C. $900 00, when the note of defendant to C. 
for $1,000 00 was collected: Held, that this proof 
was sufficient to let him into any defense that he 
might legally have made against the payee, and that 
any evidence admissible against the latter was admis- 
sible in this case. Bird vs. Harville, ew’r.......s.0s0006 


See Evidence, 18; Guardian and Ward, 1, 2. 
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PUBLIC EXCITEMENT. See Continuance, 3. 
RAILROADS. 


1, To charge a railroad with the damage resulting from 


the killing of stock on the track, by the running of 
the cars, it is incumbent on the owner to show, affir- 
matively, that such killing resulted from the gross 
neglect, mismanagement, or the carelessness of the 
road or its employees. Geo. R. R. & Banking Co. 
U8. ANErSON.....eeeeeeeee grenyadéon enitiibeils Stadeboccn baie . 


2. When, in an adjustment by the commissioners, of the 


damages to the land by the running of the Georgia 
Railroad over the same, the owner claims and re- 
ceives, by the award of such commissioners, addi- 
tional compensation for building and keeping up a 
fence on the line of such road, as it runs through his 
land, for the purpose of protecting stock, ete., and the 
stock of such owner subsequently escapes over such 
fence from his enclosures, on to the track, and is there 
killed by the running of the cars: Held, that the pro- 
ceedings and award giving such compensation, is ad- 
missible as evidence for the road in a suit brought by 
the owner to recover damages, etc. bid. 


3. The Act of the Legislature, assented to on the 4th 


December, 1861, amendatory of the charter of the Sa- 
vannah, Albany and Gulf Railroad Company, autho- 
rizing them “to extend their road from any point at 
or in the city of Savannah to the island of Tybee,” 
does not authorize them to extend their road into the 
city, in a direction differing from that to Tybee Island, 
and to lay their track through the entire length of 
one of the streets, with a grade requiring deep excav- 
ations and high embankments. S.A. &'G. R. ZR. 
Co. 08, Shidldiicssinas \itdibonscens pike litnibehataevites guna 


4, The proper construction of that Act authorizes the 


Company to extend its road from some point on the 
road already built, “at or in the city of Savannah,” 
with reasonable directness to the island of Tybee. 


Ibid. 


See Corporations, 1, 2. 


RATIFICATION. 


See Administrators and Executors, 2. 


RECEIPTS. See Evidence, 1. 
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REGISTRATION. See Deeds, 1. 
RELEASE. 


1, An attorney-at-law, without special authority, is not 
competent to release a witness for his client. IcCurdy 
00 TE nesdeneescccttinrdntannenenanl seeeaeeieninee 


2. It is not error for the Court to refuse to suspend the 
trial, and continue a case, in order to enable an attor- 
ney to obtain from his absent client a release to a 
witness. This is especially so, where the client was 
apprised of the necessity of the release. Ibid. 


RES GEST. See Evidence, 19. 
SALE. See Administrators and Executors, 2, 3. 
SECRETARY OF WAR. 
See Military Service, 1, 2, 8, 4, 5. 
SEPARATE ESTATE. 
See Married Women ; Specific Performance, 2, 3. 
SERVICE. 


In computing the time allowed sheriffs for serving writs, 
etc., return day must be excluded; and if the last of 
the five days allowed him be Sunday, it must also be 
excluded, and in such cases service on the Monday 
thereafter will be good. Baxley vs. Bennett.....0+..+++ 

SET-OFF. 

A separate debt cannot be set off to a joint demand. 

Dalton City Co. vs. Dalton Manufacturing Co. .....+++ 
SHERIFFS. See Payment, 1. 
SLANDER. See Abatement, 1. 
SMALL POX. See Costs, 4, 5. 

SOLDIERS. See County Treasurer, 3. 


SPECIFIC PERFORMANCE. 


P., some time after the intermarriage of his daughter 
with K., placed some slaves in their possession, with 
the distinct agreement and understanding between 
the father and husband, that the possession of said 
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negroes shall not operate as a gift, or otherwise vest 
title in the husband, but was for the separate benefit 
of the wife and such children as she might thereafter 
have, and that the father would at a convenient time 
execute a deed in writing conveying said negroes: to 
the husband in trust for the purposes aforesaid. ‘l'he 
husband died before the instrument was executed, and 
his administrator proposed distributing this property 
as a part of his estate: Held, that upon a bill filed 
for that purpose, a Court of Equity would restrain 
the administrator from controlling this property, and 
decree a conveyance from the father to the daughter, 
pursuant to the original agreement and understanding 
of the parties, the father not objecting thereto. Per- 
Rhine & Keith 0; Reithis..cvcsesssisivisvexassantiteasectgins ‘ 


See Hquity, 1. 
STATUTE OF LIMITATIONS. 


The presumption that the law raises in favor of a gift, 
when a parent allows a son-in-law to take home with 
him, after his marriage, and retain in his possession a 
negro girl, is completely overcome and destroyed in 
the absence of other proof, by the declarations of such 
son-in-law, that he held the negro as a loan, and not 
as a gift—that the title to the property was in his 
father-in-law; nor does the Statute of Limitations 
commence to run in such case against the title of the 
father-in-law until a claim of title adverse to such 
title is brought home to his knowledge. Rich vs. 


MaMa isis: scasnrediansietiviasivctawsateun setumiddaae ee 
See Trusts and Trustees, 2. 


STATUTES. 


Where there are several Acts of the Legislature passed 
upon the same subject matter, in construing a parti- 
cular section of one of them, where the grammatical 
construction is doubtful, the general intent of the 
Legislature will control both the literal or strict 
meaning of words, so as to effectuate the objects of 
the law. George vs. Board of Eduication........ c++ 


STIPULATED DAMAGES. 


1, When A draws on B an accommodation acceptor, 
promising to place means in his hands to meet the 
draft, payable at bank at its maturity, and stipula- 
ting, in case of failure, to pay him ten per cent. on 
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the principal and interest of thé draft, as stipulated 
damages: Held, that this is not a penalty, but that 
the agreement of the parties may be enforced. Har- 


OR i i, FE Gh ince dncivdandceccscvcesasceves 


2. The intention of the parties is mainly to be consi- 
dered in determining whether an agreement is a pen- 
alty or liquidated damages. Sutton vs. Howard et al. 

3. Courts will not relieve against liquidated or ascer- 
tained damages, unless it would be unconscienable and 
oppressive to enforce them. bid. 


STOCK. See Railroads, 1, 2. 
STOCKHOLDERS. See Corporations, 1, 2. 
STREETS. 


See Jfunicipal Corporations, 1, 2; Nuisances, 1; Rail- 
, ? b J ’ ’ 
roads, 3. 


SUBSTITUTES. 
See Military Service, 1, 2, 3, 4, 5. 


SUNDAY. See Process, 1,2; Service, 1. 
TAXES AND TAXATION. 


1. The charter of an incorporated city, authorizing the 
Mayor and City Council thereof to levy and collect a 
tax upon all and every species of property within the 
limits of said city, gives no power to levy a tax upon 
notes and other evidences of debt, belonging to a 
person residing in the city, on and against persons 
residing without the limits of said city. Bridges vs. 


Ce nt AE II acetic chee chssnecenvansessnentenie “as 


2. No judicial interference is allowed under the income 
tax imposed by the Act, approved April 18, 1863, for 
the support of indigent widows and orphans of soldiers 
who have died or been killed in the service of this 
State, or of the Confederate States, ete. Yancey vs. 
New Manchester Co........... Nodeacenontes pelninh eananenines 


TENNESSEE. See Alien Enemies, 2. 


TESTAMENTARY CAPACITY. 


Testamentary capacity defined. Stancell, ex’r, etc., vs. 
Kenan et al........000 dslnnkaaselihegdedaaweervsene’s htaiies “ 
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TIME. See Process, 1, 2; Service, 1. 
TITLE. 


A defendant in ejectment may defeat a recovery 
against him, by showing title in a third person. 
Brebalo 00. Baker ii save ssicecs wcescdvicvet ie dacassedatdasks 
A tenant cannot repudiate the title of his landlord, 
until he surrenders up to him the premises. Newton 
ot. Beohote.. desc Winstead An Qa 


See Hjectment, 6, 7; Estoppel, 1; Guardian and Ward, 1. 


1. 


bo 


TRUSTS AND TRUSTEES. 
Whether a bill in equity, by cestui que trust, feme 
covert, against trustee and a stranger, alleging that 
trustee has loaned trust funds to stranger, who has 
not paid, but alleging neither refusal of trustee to sue, 
nor stranger to pay; alleging, further, that trustee 
is insolvent, but not showing when insolvency com- 
menced, and alleging no waste or misconduct ; and 
praying for removal of trustee and appointment of 
another, and decree that stranger pay to new trustee, 
is demurrable for want of equity. Query. Jfason 
} Dibble th: ARs cccnicricincicomnuunngens 


Where the trustee of a feme covert, thereto authorized, 
loans money to a stranger, (the latter knowing that it 
is a trust fund,) and takes a note payable to himself 
as trustee, in the absence of all fraud and conspiracy, 
the Statute of Limitations is a good defense to the 
stranger, as well as in equity, against the cestui que 
trust, as at law against the trustee. bid. 

Testator by a codicil to a will, in which he had _ par- 
ticularly defined the duties of his executors therein 
appointed, cuts down the portions of his daughters to 
a life-estate with the remainder to their children— 
makes that life-estate a separate one, and directs his 
executor to receive the daughters’ portions in trust for 
them—the net increase only to be allowed by the ex- 
ecutors for the comfortable support and maintenance 
of his daughters. It was also provided that the exe- 
cutors may allow to the husbands of the daughters 
the net annual proceeds, if they thought it prudent to 
do so. H., one of the daughters, married J. L. D., 
who was duly appointed trustee for his wife and her 
share of her father’s estate. The executors turned 
over the same to him and took his receipt as trustee 


669 


81 


163 


435 














670 INDEX. 


therefor, and the husband managed the trust and ap- 
propriated the net income during his life. On a bill 
filed by the succeeding trustee against the representa- 
tive of the deceased husband for an account of the net 
income: Held, that the executors could not have taken 
the daughter’s share of the estate as executors but as 
trustees ; that the power given them in codicil to allow 
the husband the net income was not a personal one, 
and that on the appointment of the husband as trus- 
tee, and the executors accounting with him in that 
character, his estate was not liable to an account for 
such of the net income of his wife’s estate as he had 
received. Mastin va. Barnard,.....0..0.cccs.recsesess ove 


USURY. See Interest, ‘1. 
VENUE. 


Where the cause of action against two defendants is 


Or 


6. 


essentially a tort, a wrong independent of a contract, 
it cannot be brought so as to bring one of the defend- 
ants from the county of his residence. Brigham, Kelly 
be Cow the Baap Ae Dae vs evn witisve sccsivnsinane svies ses 


VERDICT. 


. A verdict in accordance with the evidence will be 


maintained. Matthis vs The State......ccccccccccecsecece 


. A verdict and judgment, in accordance with the law 


and facts of a case will not be disturbed. Harbin vs. 
fT SSI eee COR Sm ae ee Tee ee Pe ee eg REED 


. The verdict in this case being strongly and decidedly 


against the weight of the evidence, and therefore con- 
trary to law, must be set aside. Stancell, ex’r, vs. 
NE sanikipns srk enncncanintannalandictinsedbinasiiin 


. When the verdict is in accordance with, and sup- 


ported by, the evidence, it will be maintained. Davis 
a ey eee ‘ibidinesieaauiicanaemdanes 


. Where the verdict is right in itself, and should have 


been rendered, had the entire charge been given in 
accordance with positions rightly assumed by the 
plaintiff in error, it will not be disturbed because of 
erroneous instructions. Crawford vs. Gaulden......... 


When there is a conflict of testimony, and the pre- 
ponderance rather with than against the finding of 
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the jury, the Court will not disturb the verdict. Cor- 
nett 08. FAN. ..crcccrcseciccsecccvevesvectscase scoseuddnedeued 


See New Trial, 9, 19. 
WAR. 


The late war came on, pending an action in favor of 
citizens of the United States against citizens of Geor- 
gia, and the defendants filed a plea that the plaintiffs 
being alien enemies could not maintain the suit. The 
truth of the plea being admitted, the Court dismissed 
the action: Held, that the Court did right. Howes, 
Hyatt & Company vs. Chester & Co...c.ccsececsseceveeees 


WARRANTY. See Hriction, 1. 
WASTE. 


Injunction to stay waste allowed as a matter of course. 
Markham 00. TEGO 6 hy «. casiesesaccesissncwipesagtaiann 


WIDOW. See Election, 1, 2. 


i WILLS. 


1. Testamentary capacity defined. Stancell, ea’r, vs. 
Rene 0 hevccisdies sncenssviuesstinte eietevdeiiiaele 


2. When the testator signs his will in the presence of 
the subscribing witnesses, and retires to an adjoining 
room, and lies down, and the witnesses subsequently 
signed as subscribing witnesses , Held, that the pre- 
sumption is, that they did not subscribe in presence 
of the testator, and that this presumption must be 
rebutted by proof before the will can be set up. 
Lamb 00, GCN. ccsecsue cevennsiwtttiisidsenmaag ‘ 


. The recognition by the witnesses at a subsequent day, 

in the presence of the testator, that the signatures to 
the will were their own, is not a compliance with the 

law, and does no cure the original omission. Ibid. 


4, F. made the following will, to-wit: “That all my 
estate be kept together during the widowhood of my 
beloved wife, Martha, and minority of my children ; 
in case the widow should marry, and the children as 
they become of age, or the day they are married, 
shall draw one-sixth of the estate as appraised, ex- 
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cept twenty-five per cent. of each share, which shall 


‘remain undistributed until the youngest child shall 


become of age, at which time an equal and entire 
division of the whole estate shall take place. It is 
also my will that the children shall be raised and 
well educated from the proceeds of my estate:” Held, 
that a bill filed by the administrators, asking leave 
to sell the land, and re-invest the proceeds in other 
Jands or negro property, or some other safe invest- 
ment, should be entertained: Provided, the necessities 
of the estate require such change, and that it is nei- 
ther in violation of the ‘terms. of ‘the will nor the 
intention of the testator to. do so. Bullard vs. Farrar 
Be NOR sax sen nsanctestenisinuinicunsedeeeeein eseouneties 


See Trusts and Trustees, 3. . 


WITNESS. 


1. A witness cannot be impeached by proof that he has 


made statements out of Court at variance with his 
testimony on the trial, unless a proper foundation be 
first laid fur such impeachment, by asking the witness 
himself, as to the time, place and person involved in 
the proposed contradiction. Matthis vs. The State.... 


One who holds notes sued on, as collateral security 
for the payment of a debt due to him from the plain- 
tiff in the action, is an incompetent witness for the 
plaintiff in such action. Harbin vs. Roberts, ex’r, ete. 


. A witness who is interested in the event of the suit, 


is incompetent to testify in behalf of the party with 
whom his interest lies. McCurdy vs. Terry.......0000 


. A witness is not incompetent on the score of interest, 


unless it appears that he has some interest, either di- 
rectly or indirectly, in the event of the suit. Foun- 
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See Continuance, 1; Evidence, 4; Practice in Superior 


Court, 3; Release, 1, 2. 

























